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DECISION OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Lump-sum readjustment payment 

An Army Reserve officer and two fellow members on 
active duty were arraigned in United States District 
Court on a charge of violating 18 U.S.C. 202, a statute 
prohibiting bribery on the part of any officer or employee 
of the United States, since incorporated into 18 U.S.C. 
201. The court sentenced him to a fine of $500 and pro- 
bation for three years following his plea of guilty, and 
the Judge Advocate General of the Army ruled that he 
ceased to be an officer of the Army by operation of law 
under the provision of section 202 which provided auto- 
matic forfeiture of any offender’s office. 

Three years later several civilians involved in the 
same matter were similarly tried and their indictments 
were dismissed. On the basis of evidence adduced in that 
proceeding the court ordered this officer’s sentence set 
aside, his plea withdrawn and the information charging 
him with violation of section 202 dismissed. Upon sub- 
sequent application to the Board for Correction of Mili- 
tary Records the officer’s records were corrected to show 
that on the date he previously had been held to have 
forfeited his commission he was instead honorably dis- 
charged from the Army. Submitted to the Comptroller 
General for decision was his claim for pay through his 
last actual day of active duty, additional accrued leave, 
and readjustment pay. 

In decision B—154940 of September 15, 1964, the Comp- 
troller dismissed the officer’s contention that he served 
in a de facto status for three months following the dis- 
charge date established by the correction board, thus 
earning additional pay and leave. Such a claim was 
properly for consideration by the board, the Comptroller 
ruled, and its final determination of the date upon which 
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he was discharged is final and conclusive on all officials 
of the United States. 

Addressing himself to the question of entitlement to 
the readjustment payment authorized by 50 U.S.C. 1016, 
the Comptroller noted that such lump-sum payment is 
payable to Reserve members involuntarily released from 
active duty who have completed five years of continuous 
active duty. (At the time involved the payment was 
computed on the basis of one-half one month’s basic pay 
in the grade in which serving upon release for each 
year of active service; it has since been amended to pro- 
vide two months’ pay for each year.) Payment is not 
authorized for members released from active duty be- 
cause of moral or professional dereliction. 

DOD Directive 1240.4 of November 29, 1956, provides 
that release from active duty will be conclusively pre- 
sumed to be because of moral or professional dereliction 
where it is part of a court-martial sentence of discharge 
or dismissal, where a Reserve member is dropped from 
the rolls pursuant to 10 U.S.C. 1163(b), or the discharge 
is characterized as being under conditions other than 
honorable, pursuant to 10 U.S.C. 1163(c). The directive 
provides that release under any other conditions will be 
presumed not to be because of moral or professional dere- 
liction unless a determination to that effect has been 
made by the Secretary concerned upon the recommenda- 
tion of a board of officers. Accordingly, the Comptroller 
ruled that the officer was not discharged for dereliction 
and must be considered to have been released involun- 
tarily, thus entitling him to the readjustment payment 
computed on his service to the date of his honorable dis- 


charge. (Comp. Gen. Dec. B-154940 of 15 September 
1964.) 





VACATION OF SUSPENSION 


COMMANDER WILLIAM R. NEWSOME, USN* 


Article 72, UCMJ, provides for vacation of suspension of court- 
martial sentences. Commander Newsome analyzes the procedures 
established in implementation of this Article. Among the aspects he 
examines are the differences in procedure for the vacation of suspen- 
sions of sentences of the various types of courts-martial; the hearing 
required prior to vacation of a general court-martial sentence or a 
special court-martial sentence including a BCD; the rights of the 
probationer at the hearing; the effect of his unauthorized absence on 
the proceedings; what conduct constitutes a violation of probation; 
and the evidence that may be considered at the hearing. He con- 
cludes by emphasizing the necessity for the compilation of an adequate 


record. 


INTRODUCTION 


te USE OF probation by civil courts is so 
common today that, except when crimes of a 
serious nature are involved, it is rare that the 
sentence adjudged is actually served by a first 
offender. Under the current policy for sentence 
review by convening and supervisory authorities 
and boards of review, in the military services, 
the use of clemency is both provided for and 
encouraged. A common form of clemency in 
the military services is the suspended sentence. 
The immediate and obvious purposes of a sus- 
pended sentence are to deter the probationer 
from the commission of further offenses and to 
afford him an opportunity for rehabilitation. 
On the other hand, if the experiment fails, the 
provisions for the expeditious and inexpensive 
execution of the suspended sentence are readily 
available.2 In order to dispel the belief that 
rehabilitation in the military services through 
periods of probation is a new concept thrust 
upon us by modern sociologists, it should be 
noted that Naval Courts and Boards provided 
for conditional remission and exhorted higher 
authority to suspend sentences of discharge ad- 
judged for first offenses not of a serious nature.* 
The marked change to be noted under the Uni- 
form Code of Military Justice from that which 
*Commander Newsome is currently assigned to the Administrative 
Law Division, Office of the Judge Advocate General. He holds 
a B.A. degree from Brooklyn College and the LL.B. degree from 
New York University. Commander Newsome is a member of the 
New York Bar, the bars of the Court of Military Appeals and the 
United States Supreme Court. 

1. BUPERSINST 5815.1, Subj: Suspension of court-martial sen- 

tences of Navy personnel. 


2. UCM, art. 72, 10 U.S.C. 872. 
3. Naval Courts and Boards (1937), sec. 476. 





existed under the Articles for the Government of 
the Navy and Naval Courts and Boards is the 
procedure currently used to order a suspended 
sentence into execution. Naval Courts and 
Boards presumed that the probationer’s good 
conduct was the condition inherent in all periods 
of probation and that his commanding officer 
could determine if and when the probation had 
been violated. Consequently, the commanding 
officer could, during the probationary period, 
order the sentence executed and report his action 
to the Judge Advocate General. 

However, with the adoption of the Uniform 
Code of Military Justice by the Act of 5 May 
1950, a procedure was established by Article 
72 wherein a hearing was required prior to the 
vacation of a suspended sentence involving a bad 
conduct discharge adjudged by special court- 
martial or any sentence adjudged by general 
court-martial. The prospects of such a hearing 
intrigued the members of the Committee on 
Armed Services of the House of Representatives 
considering the early drafts of the Uniform 
Code and they pursued the details of this pro- 
posed probationer’s hearing with some interest. 
It is obvious that they contemplated the estab- 
lishment of a procedure closely akin to the pro- 
bationary systems prevalent in the civil courts, 
and they were critica! of the indefiniteness of the 
system proposed by the Armed Forces.* This 
indefiniteness has been a mixed blessing. Al- 
though it permits expeditious and inexpensive 
execution of a sentence, frequently one involving 
punitive discharge, it fails to provide guidelines 
to those officers authorized to order the execu- 
4. See Hearings on H.R. 2498 before a Subcommittee of the 


House Committee on Armed Services, 81st Cong., Ist Sess. 759, 
1208-1209 (1949). 
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tion of a suspended sentence. 

The Manual for Courts-Martial, 1951, makes 
it clear that no hearing is required prior to the 
vacation of the suspension of a sentence ad- 
judged by summary court-martial, or of a sen- 
tence by special court-martial which does not 


include a bad conduct discharge.’ In these 
types of cases, the practice is to bring the proba- 
tioner to mast, to apprise him of the conduct 
which is considered to constitute a violation of 
probation, and further to apprise him of that 
part of the unexecuted sentence which is being 
executed. Although, as indicated, no such hear- 
ing is required, this procedure has been fol- 
lowed to afford the probationer an opportunity 
to state his position in the premises. 

It should be noted, however, that the proba- 
tioner’s appearance at mast for the purpose of 
informing him of the vacation of the suspen- 
sion of his sentence should not be regarded or 
recorded as the exercise of nonjudicial punish- 
ment in accordance with Article 15, UCMJ. 
Characterizing the vacation of suspension as a 
punishment might preclude subsequent court- 
martial or nonjudicial punishment for the mis- 
conduct which is made the basis for the vacation. 
The Court of Military Appeals has held that 
administrative punishment for minor offenses 
will bar a subsequent court-martial based upon 
those offenses.* Although the decision referred 
to concerned punishment administered in ac- 
cordance with Article 13, UCMJ, (punishment 
of an individual in confinement for infractions 
of discipline) it is conceivable that, if the vaca- 
tion proceedings are recorded as an administra- 
tion of punishment, the Government might be 
bound by that characterization and precluded 
from taking any subsequent action relative to 
the probationer’s misconduct. Accordingly, 
care must be taken when making an entry in the 
service record of the probationer to reflect that 
the action taken was the vacation of a suspen- 
sion of a sentence and not the awarding of 
“nonjudicial punishment.” 

The conduct of the probationer which may be 
considered sufficient cause for vacation of a sus- 
pension will be discussed in some detail at 
another point in this article. 

It should be noted that there is no provision 
for an appeal from the vacation of a suspension 
of sentence; and, once the unexecuted part of 
the sentence is ordered executed, that order is 
final. There is, however, no apparent objec- 
tion to reimposing the probationary period with 





respect to any part of the unexecuted sentence. 
Care must be taken here not to extend the period 
of suspension once it has been first imposed. 
Such extension would constitute an increase in 
the severity of the sentence and would be 
objectionable. 


VACATION OF A SUSPENSION OF A BAD CONDUCT 
DISCHARGE 


The vacation of suspension of a sentence pro- 
viding for a Bad Conduct Discharge is a most 
serious matter. It constitutes an administra- 
tive process whereby a probationer is subjected 
to the execution of a punishment which will 
affect him the rest of his life.” In many in- 
stances the probationer has been living under 
the belief that he has escaped the discharge 
awarded by a court-martial somewhere in the 
distant past—only to find that, as quickly as the 
administrative process can be put into motion 
and completed, he will be stigmatized by the 
punitive discharge which he assumed had been 
put to rest. It is surprising to some how long 
it will take for the judicial process to approve a 
court-martial providing for a sentence involving 
a suspended Bad Conduct Discharge, yet how 
quickly that sentence may be executed once 
vacation proceedings are commenced. It is lit- 
tle wonder that the framers of the Uniform Code 
of Military Justice and drafters of the Manual 
for Courts-Martial, 1951, made specific provi- 
sion for safeguarding the probationer from 
capricious and arbitrary action relating to 
the execution of a suspended Bad Conduct 
Discharge.® 

The Legal and Legislative Basis for the Man- 
ual for Courts-Martial, 1951, in discussing 
Paragraph 97b, MCM, states: 


This paragraph is a restatement of Article 72... 
The important feature of the procedure established 
by Article 72 is that a suspended sentence involving a 
bad conduct discharge adjudged by special court- 
martial and any sentence adjudged by general court- 
martial may not be vacated without a hearing 
conducted personally by the officer exercising special 
court-martial jurisdiction over the “probationer” .. . 
Thus, appendix 16, which contains a form of a report 
of such a hearing, indicates clearly that the initial 
stages of the hearing can be conducted by an officer 
appointed by the officer exercising special court- 
martial jurisdiction ... 

After preliminary hearing has been conducted, if 
the officer exercising special court-martial jurisdic- 
tion deems that vacation of the suspended sentence is 
warranted he will conduct a formal hearing in the 





5. MCM, 1951, par. 97b. 
6. See United States v. Williams, 10 USCMA 615, 28 CMR 181 
(1959). 
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7. JAGJ CM 347759, 3 Oct 1952, 2 Dig Ops, Sent. and Pun., sec. 
55.11. 
8. Supra notes 2 and 5. 





presence of accused and if he desires, counsel. 
formal hearing may be brief .. . 


This 


HEARING PRIOR TO VACATION 


Unless provided by statute, there is no con- 
stitutional right to a hearing and notice prior to 
revocation of probation imposed in the civil 
courts. The accused’s right to a speedy trial, to 
a jury, to be informed of the charges against 
him, and to confrontation of witnesses applies to 
the trial itself—but not to later proceedings such 
as ordering the execution of sentence for breach 
of probation.® Although a hearing and the 
presence of the probationer are generally con- 
sidered unnecessary for purposes of revoking 
the probation in the civil courts, the proba- 
tioner’s presence is considered necessary to the 
actual imposition of sentence. Many jurisdic- 
tions have adopted the practice of permitting a 
hearing prior to revocation of the probation, 
although there are not necessarily any formali- 
ties observed in the conduct of such a hearing.’° 

Article 72, UCMJ, however, specifically 
provides that the officer having special court- 
martial jurisdiction over the probationer shall 
hold a hearing on the alleged violation of proba- 
tion prior to the vacation of the suspension of a 
special court-martial sentence which, as ap- 
proved, includes a Bad Conduct Discharge, or of 
any general court-martial sentence. It is fur- 
ther provided therein that the probationer at 
such a hearing shall be represented by counsel 
if he so desires. In practice, a preliminary 
hearing is held before some officer designated by 
the probationer’s commanding officer who ex- 
ercises special court-martial jurisdiction. The 
form for the report of this hearing is set out in 
Appendix 16, MCM. The probationer is there- 
after given a copy of the report of this pre- 
liminary hearing, and he and his counsel are 
afforded an opportunity to appear before the 
officer exercising special court-martial juris- 
diction and to submit to him objections to any 
part of the preliminary report together with 
any additional matter in extenuation, mitiga- 
tion or defense. The latter official then 
forwards to the officer exercising general 
court-martial jurisdiction his recommendation, 
together with the preliminary report, the proba- 
tioner’s objections thereto, and any additional 
material submitted by the probationer. It is 
the officer exercising general court-martial 
jurisdiction who makes the final decision 
whether the suspension will be vacated. 


9. Power v. Langlois, 153 A.2d 535 (R.I. 1959), cert. denied, 362 
U.S. 905 (1960). 
10. Sanford v. King, 136 F.2d 106 (5th Cir. 1943). 





PROBATIONER’S PRESENCE 


It is the present, generally accepted, view of 
the Armed Forces that the physical presence of 
the probationer at the hearing provided for in 
Article 72, UCMJ is required." Except under 
unusual circumstances the probationer should 
be present at both the preliminary and final 
hearings.” 

Occasionally, vacation proceedings will be 
instituted on a probationer who is confined in a 
civil penal institution. His presence at the 
required hearings prior to vacation might there- 
fore present a problem. Initially the command 
should, if practicable, obtain his temporary re- 
lease to afford him a full opportunity to par- 
ticipate in the hearings. More frequently, 
however, it will be impossible under these cir- 
cumstances to provide for the probationer’s 
attendance at the command. In that event the 
following procedure should be followed: 

(1) The Commanding Officer may designate 
an officer to conduct the preliminary 
hearing; 

(2) The officer conducting the preliminary 
hearing should inform the probationer of 
the nature of the proceedings being con- 
ducted and advise him of his rights, 
including the right to counsel. (If 
counsel is requested, a delay in the 
proceedings is usually appropriate) ; 

(3) A hearing should be held in the presence 
of the probationer and his counsel, 
following the procedure outlined in 
Appendix 16, MCM; 

(4) A report of the hearing should be pre- 
pared, and the probationer and his 
counsel should be afforded an opportunity 
to examine the report and submit 
objections to it; and 

(5) If the Commanding Officer (officer exer- 
cising special court-martial jurisdiction) 
recommends that the suspension be 
vacated, the report is then forwarded to 
the officer exercising general court- 
martial jurisdiction for review and final 
action.” 


PROBATIONER’S RIGHT TO COUNSEL 


Article 72(a) provides that the probationer 
shall be represented by counsel at the hearing 
on the alleged violation of probation, if he so 
desires. The report of the proceedings to va- 
11. JAG:I:JBN:vs of 5 Jun 1953; OpJAGAF 1953/10, 16 Feb 1953, 

2 Dig. Ops., Sent. and Pun., sec. 5511; But cf. OpJAGAF 1951/ 

150, 30 Nov. 1951, 1 Dig Ops, Sent. and Pun., sec. 55.11. 

12. Supra note 7. 
13. JAG:322.3:jm ser 4430 of 26 Jul 1962. 
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cate reflects that, during the course of the 
preliminary hearing, the probationer is to be 


fully apprised of this right. The probationer 
may, of course, at his own expense, engage 
civilian counsel to represent him at the hearing, 
or he may request military counsel of his choos- 
ing who, if available, will represent him. If 
counsel of his choice is unavailable, he may re- 
quest that military counsel be appointed by the 
officer exercising general court-martial jurisdic- 
tion to represent him at the hearings. The only 
remaining question therefore pertains to the 
qualifications of military counsel made available 
to the probationer. 

The Army is of the opinion that counsel pro- 
vided to the probationer should be qualified 
within the meaning of Article 27(b), UCMJ. 
This position stems from the holding of the 
Court of Military Appeals in United States v. 
Tomaszewski,“ which provided that an accused 
is entitled to be represented at an Article 32 
investigation by counsel who is qualified within 
the meaning of Article 27(b), UCMJ. The 
Army reasoned that, since the proceeding to va- 
cate the suspension of the sentence is really an 
adjunct of the original proceeding, the accused 
is entitled to the same quality of representation 
throughout. 

The Navy’s position, in opposing the Army’s 
view, clearly distinguishes the policies of the two 
services. Unlike the procedure in the Army, 
Navy special courts-martial award punitive dis- 
charges. Representation of the accused before 
those courts-martial is not required to be by 
counsel qualified within the meaning of Article 
27(b), UCMJ. 

Accordingly, it is the Navy’s position that 
counsel requirements for vacation proceedings 
of suspended special court-martial sentences 
need be no greater than those of the special 
court-martial itself, and, until such time as the 
Code is amended or the Court of Military Ap- 
peals decrees otherwise, the Tomaszewski hold- 
ing should not be extended to vacation proceed- 
ings in the case of suspended sentences of either 
special or general courts-martial.'® 

This position of the Navy appears to be sound 
with regard to the sentences awarded by special 
courts-martial. The Navy considers that its 
position in not making qualified counsel avail- 
able to the probationer during vacation pro- 
ceedings is dictated by the unique character of 
naval operations. The operational schedules of 
the Navy and the remoteness of small seagoing 


14. MCM, 1951, app. 16; DD Form 455 of 1 Nov 1959. 
15. 8 USCMA 266, 24 CMR 76 (1957). 
16. JAG :322.2:alf ser 5046 of 19 Jun 1958. 
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commands generally reduce the availability of 
qualified counsel to probationers. There is, 
however, some doubt that the qualifications of 
the counsel made available to the probationer 
at the hearing to vacate the suspension of a 
sentence of a general court-martial may be less 
than those of the counsel who represented the 
probationer throughout the earlier parts of the 
proceedings. It is considered that the better 
practice to follow in proceedings to vacate sus- 
pension of sentences of general courts-martial 
is to make available to the probationer a counsel 
qualified within the meaning of Article 27(b), 
UCMJ. 


THE PROBATIONARY PERIOD 


Although the Uniform Code of Military Jus- 
tice places no limitation on the period for which 
a sentence may be suspended, the JAG Manual 
provides that, when the suspension is for a 
period in excess of six months or, in cases in- 
volving confinement, in excess of six months 
beyond the date of release from confinement, the 
convening or supervisory authority taking such 
action shall state his reasons therefor in his 
action on the record.‘?’ The implication to be 
drawn from these provisions is that the normal 
period of probation is not intended to exceed 
six months beyond the date of release from 
confinement. Consequently, the probationer’s 
release date from confinement is a consideration 
of utmost importance in vacation proceedings 
in determining the commencement of the pro- 
bationary period in those cases where the sus- 
pension begins to run upon the termination of 
the confinement. Care should therefore be 
taken to accurately reflect the release date in 
the report of the preliminary hearing. It is 
noted that the form provided in Appendix 16, 
MCM, fails to provide specifically for the re- 
cording of the probationer’s release date, but 
this information can easily be incorporated in 
Item No. 2 of Appendix 16, MCM, which pro- 
vides for a statement of alleged violation of pro- 
bation. Such information is essential to the 
officers who must subsequently examine the rec- 
ord for form and substance. In most cases, it 
alone will be the factor which determines the 
effective period of probation. 

Normally, vacation proceedings are com- 
menced within the probationary period fixed by 
the reviewing authorities. This period is easily 
ascertained once the commencement date is 
known. Frequently, however, because of the 
absence of the probationer from military juris- 
diction, it is impossible to initiate these proceed- 





17. JAG Manual, secs. 0117b, 0120a. 





ings within the specified period. It is generally 
conceded in the military services that sus- 
pension, once imposed, may not be extended.** 
The probationary period may, however, be 
interrupted during the unauthorized absence 
of the probationer. The accepted view is 
contained in the proposed revision of the Man- 
ual for Courts-Martial, paragraph 97a, which if 
adopted in the form proposed will provide that 
“the unauthorized absence of an accused inter- 
rupts the running of the suspension of a sen- 
tence.” 

Situations may develop in which it will be im- 
possible to complete the proceedings within the 
probationary period, even as extended by the 
probationer’s period of unauthorized absence. 
In those cases some affirmative action should be 
taken to commence the proceedings before the 
probationary periodruns. Simply bringing the 
probationer to mast and informing him that 
vacation proceedings are thereby commenced 
and that they will be continued when all the nec- 
essary records are received and the required 
procedures can be accomplished is sufficient to 
accomplish this purpose.?® Commencement of 
proceedings to vacate will also interrupt the 
running of the period of suspension. To hold 
otherwise would be to encourage a situation in 
which authorities must enter into a race with 
a convicted defendant in order to complete 
a vacation proceeding against a time limit.?° 

In consonance with the principle stated above, 
a reservist may be retained beyond the normal 
expiration date of his period of active duty if 
proceedings to vacate the suspended sentence 
imposed by a court-martial have been initiated.” 


BASIS FOR A VIOLATION OF PROBATION 


“Good behavior’ has traditionally been re- 
garded by the civil courts as an implicit condi- 
tion of every order of probation.?? Conditions 
such as restitution and psychiatric treatment, 
which would be inappropriate in a military con- 
text are frequently imposed on probationers by 
civil jurisdictions.** It is recognized, however, 
that general misbehavior alone can be the basis 
for vacation proceedings under Article 72, 


18. OpJAGAF 1952/80, Apr 1952, 1 Dig Ops, Sent. and Pun., sec. 
55.11; OpJAGAF 1954/4, 12 Feb 1954, 3 Dig Ops, Sent. and Pun., 
sec. 55.9. 

JAGJ 1958/1755, 13 Feb 1958, 7 Dig Ops, Sent. and Pun., sec. 
55.11; JAG:32.1:mm of 15 Mar 1963. 

24 C.J.S., Criminal Law, § 1618(11)(c) (1961) ; JAG:131.1:AMH: 
jb of 18 Jan 1963; JAG:32.1:mm of 15 Mar 1963. 
JAG:131.2:DWR:jb ser 7358 of 21 Dec 1964. 

Furrow v. United States, 46 F.2d 647 (4th Cir. 1931); Mar- 
shall v. Commonwealth, 202 Va. 217, 116 S.E. 2d 270 (1960). 
United States v. Rosner, 161 F. Supp. 234 (S.D.N.Y. 1958); 
United States v. Squillante, 137 F. Supp. 553 (S.D.N.Y. 1956). 
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UCMJ.* This is true notwithstanding the 
erroneous belief—which still persists to some 
degree—that the misconduct for which the sus- 
pended sentence is vacated must be as serious 
as the offense for which the sentence was ad- 
judged. Although the seriousness of the mis- 
conduct which constitutes the probation viola- 
tion is a material consideration, the real test 
should be whether the probationer by his con- 
duct has manifested his unworthiness to remain 
on probation—and, in those cases involving a 
suspended Bad-Conduct Discharge, whether he 
is unworthy to be restored to duty. 

Although the misconduct of the probationer 
need not be a crime to support vacation proceed- 
ings, there must be an “independent cause” for 
vacation. Consequently, vacation may not be 
effected at the request of the probationer ; *° nor 
will the mere passage of time serve as a basis 
for revocation of probation.”° 

There is no easy answer as to what is an 
“independent cause.” Fifteen minutes late for 
duty? Violation of the Code? Poor attitude? 
Much of the difficulty in establishing adequate 
criteria for “independent cause” stems from the 
absence of uniform application and the lack of 
appellate review of the vacation proceedings. 
It was contemplated by the framers of the Uni- 
form Code that a commander could vacate the 
suspension of a discharge and order its execu- 
tion on the basis of any conduct or behavior 
revealed during the required hearing which 
manifested unworthiness for restoration to 
duty, provided the actions of the commander 
were not arbitrary or capricious.”’ 

Recommendations have been made that no 
punitive discharge be executed until reviewed 
by a proposed sentence control board.?? Sucha 
board would have the advantage of being able 
to establish uniform criteria for “independent 
causes” throughout the military department, but 
it would frustrate the “expeditious” and “inex- 
pensive” virtues of the present vacation system. 
It therefore appears that, if the flexible infor- 
mality of the vacation proceedings is to be re- 
tained for the sake of speed and economy, those 
individuals having the responsibility for the 
administration of the present system must exer- 
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25. 
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cise their authority with reasonableness and 
care. 

An allied question is presented when the basis 
for the revocation of probation is a criminal 
charge and the accused is later acquitted of that 
charge by either a court-martial or a civil court. 
It is generally recognized, both in the military 
services and in the civil courts, that a proceeding 
to revoke probation because of the commission 
of a crime need not be deferred until after trial 
on the criminal charge.?® A material considera- 
tion in reaching this conclusion is the burden of 
proof necessary in a criminal trial as opposed 
to the evidence necessary to sustain a revocation 
of suspension. The former requires that the 
accused’s guilt be proved by the evidence beyond 
a reasonable doubt, while the latter imposes a 
lesser burden upon the government in the estab- 
lishment of the probationer’s misconduct. Ap- 
plication of these different standards to the 
same circumstances of misbehavior can, under- 
standably, lead to markedly different results. 
Most civil jurisdictions will consider, in revoca- 
tion proceedings, evidence which would be in- 
admissible in a court. Although admission of 
the fruits of an illegal search, consideration of 
the failure of the accused to testify, or the ad- 
mission of the testimony of an accomplice with- 
out corroboration, might be materially prejudi- 
cial to an accused in a court-martial, such factors 
might well be considered in vacation proceedings 
and could serve as the basis for a revocation of 
probation. The exclusionary principles just 
mentioned have not been specifically prescribed 
for adoption in military revocation proceedings, 
but there is little doubt that the formal rules 
of evidence do not apply and that the latitude 
permitted for consideration of material which 
would ordinarily be objectionable in a criminal 
trial is extensive. 

The need for a complete and accurate record 
of the proceedings to vacate the suspension 
of a sentence cannot be overemphasized. Fre- 
quently, a record will reflect that the “inde- 
pendent cause” for the revocation was a trivial 
offense when in fact the real basis was a long 
series of petty offenses committed by the proba- 
tioner, during his period of probation, for which 
he was repeatedly warned and of which no 
record was made. It is thus not unusual to find 
that the specific offense reflected in the record 
of proceedings is only “the straw that broke the 
camel’s back.” When such a case is considered 
29. United States ex rel. MacLaren v. Denno, 173 F. Supp. 237 


(S.D.N.Y. 1959), aff'd mem., 272 F.2d 191 (2d Cir 1959); JAG: 
323.2:djp of 9 Nov 1962. 
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on review the reviewing authorities are at a 
decided disadvantage and in most cases will be 
restricted to a consideration of the probationer’s 
ex parte statement and the inadequate record. 

Frequently, an inadequate record may preju- 
dice the probationer. Because of a difficult 
domestic or economic situation, an individual 
may find it extremely difficult to complete his 
enlistment in the service. His personal hard- 
ships will often cause him to absent himself 
without authority or commit other offenses for 
which he is ultimately court-martialed and 
punished. Itis not unusual for a court to award 
a punitive discharge in such cases, and for the 
reviewing authorities to suspend the execution 
of that discharge when the extenuating circum- 
stances are reviewed. Unfortunately, resort to 
the hardship-discharge procedure is frequently 
avoided because those procedures are considered 
to be time-consuming and cumbersome. Sucha 
probationer now finds himself with the identical 
personal problems he had prior to the commis- 
sion of his original offenses, but aggravated by 
the punishments imposed as a result of his 
court-martial. It is not surprising, then, that a 
violation of his probation quickly ensues and 
his punitive discharge is ordered executed. In 
this type of situation, if there have been ade- 
quate interviews with the probationer along the 
way, with investigation and documentation of 
his personal problems where they are found to 
exist—and if the meaning of, and the responsi- 
bilities imposed in, a probationary period have 
been explained to him—all of these facts should 
be accurately recorded and should become an 
essential part of the record of the vacation 
proceedings. The completeness of the record 
will afford reviewing authorities an opportunity 
to make an adequate examination of the proba- 
tioner’s background and to determine the ap- 
propriateness of the action under consideration. 

The termination of a probationary period and 
the execution of a suspended sentence is an 
action so direct and summary in nature that par- 
ticular care should be taken at every step of the 
proceedings to ensure that all rights reserved to 
the probationer are carefully accorded. In ad- 
dition, an adequate review of the proceedings by 
the officer exercising general court-martial 
jurisdiction will depend upon the care with 
which the record of proceedings is prepared. 
The entire procedure will be meaningful only if 
every opportunity has been afforded the proba- 
tioner to rehabilitate himself, and if the record 
clearly reflects the material facts in each case. 





STATUS OF MEDICAL AND RELIGIOUS 
PERSONNEL IN INTERNATIONAL LAW 


DR. LISELOTTE B. WATSON* 


The increased tempo of military activity in Vietnam has heightened 
concern for the status of medical and religious personnel in a com- 


bat area. 


are they entitled? 


What restrictions are imposed upon such personnel? What 
is the source of such restrictions? 


To what protection and immunity 


What action will cause a loss of the protection? 
What is the effect of bearing arms? 


Dr. Watson develops the his- 


torical bases for preferential treatment culminating in the Geneva 
Conventions of 1949 and discusses their applicability in both war- 
time and peacetime contexts. 


Tar PRESENT CONFLICT in Vietnam has 
again focused attention on that body of interna- 
tional law commonly called the Law of War, and 
particularly on its protective aspects. Since 
World War II four treaties which contain the 
most extensive protective obligations ever as- 
sumed by nations have come into force. These 
are the four Geneva Conventions of 1949. 

Although these Conventions were not in force 
during the Korean conflict, the parties to the 
conflict declared that they accepted the humani- 
tarian principles of the Conventions and that 
they would abide by them. That this pledge 
was not carried out by the communist side is now 
history. In the meantime these Conventions 
have come into force for 107 nations. 

Of these four Conventions probably the most 
important for members of the armed forces is 
the third one, governing the treatment of 
prisoners of war. The first two cover the pro- 
tection of the wounded and sick members of the 
armed forces and the rights and duties of the 
personnel entrusted with their care, namely, the 
members of the Medical and Chaplain Corps. 

That the status of the latter, although ad- 
mittedly a small aspect of this vast body of law, 


*Doctor Watson is a civilian attorney attached to the International 
Law Division of the Office of the Judge Advocate General of the 
Navy. She received her S.J.D. from the University of Bonn, Ger- 
many, her M.Comp.L. from The George Washington University, and 
is a member of the Bar of the District of Columbia. 

1. The Conventions came into force for the U.S. on February 2, 
1956. Among the 107 parties to the Conventions, however, several 
of our friendly allies are missing. Among our NATO allies, 
Iceland is not a party. Of our OAS friends, Bolivia, Costa Rica, 
Honduras and Uruguay are not parties. Nationalist China did 
not ratify these Conventions, but Communist China did; South 
Korea is not a party, but North Korea is. Both North and South 
Vietnam are parties. Those not bound by these Conventions are 
for the most part bound by previous Conventions (1906 and 1929) 
which will be discussed later in the article. 
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is and has been a matter of concern is evidenced 
by the number of questions regularly addressed 
to the Judge Advocate General. The questions 
run somewhat like this: May medical personnel, 
and in particular hospital corpsmen, be assigned 
to stand watch? May they serve as prisoner 
escorts or guards? May they serve on coding 
or decoding boards? May hospital corpsmen 
bear arms? May they be ordered to bear arms 
against their will? 

All these questions have two aspects. The 
first is purely internal administration relating to 
the right of a commanding officer to detail his 
personnel so as to best utilize their services, and 
the duty of the personnel to obey orders. The 
second aspect is that of international law. 

It is undisputed that a commanding officer 
has the right and the duty to detail personnel 
under his command to whatever duties his mis- 
sion requires. It is equally indisputable that 
restrictions on the type of duties to which per- 
sonnel may be assigned create administrative 
difficulties and at times may appear unrealistic. 

This article is intended to review briefly the 
restrictions imposed on medical and religious 
personnel; the source of these restrictions; and 
the consequences of disregarding or violating 
them. 

As long as there have been men and countries, 
there have been wars. And as long as there have 
been wars, there have been wounded and sick to 
care for and to comfort spiritually. Civilized 
nations have long recognized the need for the 
protection of the wounded and sick as well as the 
need for special protection of those trained for 
and engaged in their care. Their special status 
is laid down in international agreements. The 


SEP-OCT-NOV 1965 





parties to these agreements have, by law and 
regulations, secured national compliance with 


their provisions. None of this is new. 

Over a hundred years ago a convention was 
concluded providing for the protection of the 
wounded and granting special status to those 
caring for them.? This convention came into 
force for the United States on 26 July 1882. 
Article II of the convention provides: 

Persons employed in hospitals and ambulances com- 

prising the staff for superintendence, medical service, 

administration, transport of wounded, as weil as 
chaplains, shall participate in the benefit of neutrality, 
whilst so employed, and so long as there remain any 
wounded to bring in or succor. 
The Navy implemented this provision by Article 
262 of U.S. Navy Regulations (1900) which 
reads: 
Members of the Hospital Corps (pharmacists, hospi- 
tal stewards, hospital apprentices, first class and 
hospital apprentices) being held as neutrals by inter- 
national agreement shall not be permitted to bear arms 
or to perform any military duties other than those 
pertaining to the Medical Department. 
It is interesting to note that Article II of the 
1864 Geneva Convention and Article 262 of U.S. 
Navy Regulations (1900) describe the rights of 
medical personnel as those of “neutrals”. 
Strictly speaking, members of the armed forces 
of a belligerent, even those in protected cate- 
gories, are not “neutrals”. They are belli- 
gerents. But to accord them the same rights as 
neutrals seemed to be a convenient way to as- 
sure them the protection they needed. Neu- 
trality and the rights of neutrals were clearly 
defined and well-known terms in the laws of war 
and their use served well for the purpose. 

Later conventions became more explicit in the 
protection they granted to medical personnel 
and in the conditions which this personnel had 
to meet to be entitled to protection. 

The first paragraphs of Article 9 of the Red 
Cross Conventions of 1906 and 1929‘ are 
almost identical. They provide: 

The personnel charged exclusively with the removal, 

transportation, and treatment of the wounded and 

sick, as well as with the administration of sanitary 
formations and establishments, and the chaplains 
attached to armies, shall be respected and protected 
under all circumstances. If they fall into the hands 
of the enemy, they shall not be considered [ (1906) ; 





2. Geneva Convention for the Amelioration of the Condition of the 
Wounded in Time of War, 22 August 1864 (Malloy II, 1903). 

3. International Red Cross Convention for the Amelioration of the 
Condition of the Wounded of the Armies in the Field; 19 De- 
cember 1906 (Malloy II, 2183). 

4. Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick of the Armies in the Field (Red Cross Con- 
vention), 27 July 1929; (TS 847). 
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treated (1929)] as prisoners of war.® 


The 1929 Convention recognizes for the first 
time the need to protect auxiliary medical per- 
sonnel while actually engaged in temporary 
medical functions. They are stretcher bearers, 
ambulance drivers, and others who assist the 
regular medical staff. Paragraph 2 of Article 
9 quoted above reads: 
Military personnel which have received special in- 
structions to be used when necessary as auxiliary at- 
tendants or litter bearers in the removal, transporta- 
tion and treatment of the wounded and sick, and 
bearing an identification document, shall benefit by 
the same conditions as the permanent sanitary per- 
sonnel if they are captured at the moment when they 
are fulfilling their functions. 
Successive changes in U.S. Navy Regulations 
from 1909 until 1947 implemented the above 
provisions and stated with only minor differ- 
ences in wording that 
members of the hospital corps shall not perform any 
military duties other than those pertaining to the 
medical (and dental) departments. 
The Conventions governing the status and 
protection of medical and religious personnel 
today are two of the Geneva Conventions of 
1949.* All four conventions were based on the 
experience gained by belligerents in World War 
II and on the recognition that far more stringent 
and more detailed provisions were necessary to 
protect victims of modern war. The four con- 
ventions complement and supplement each other 
and all four must be consulted to determine the 
extent of the protection to which certain persons 
or groups of persons are entitled. Thus, provi- 
sions covering the protection of medical per- 
sonnel and establishments are to be found in all 
four conventions, but the primary sources are 
the first two. For the sake of brevity they will 
hereinafter be referred to as Geneva I and 
5. Similar provisions are to be found in the Conventions providing 
for the protection of hospital ships and their staffs. Article 7 
paragraphs 1 and 2 of the Hague Convention of 29 July 1899 
for the Adaptation to Maritime Warfare of the Principles of the 
Geneva Convention of August 22, 1864, and Article 10 paragraphs 
1 and 2 of the Hague Convention of 18 October 1907 for the 
Adaptation to Maritime Warfare of the Principles of the Geneva 
Convention (of 19 Dec 1906) read as follows: 
The religious, medical, or hospital staff of any captured ship 
is inviolable, and its members can not be made prisoners of 


war. On leaving the ship they take with them the objects and 
surgical instruments which are their own. 





The staff shall continue to discharge its duties while neces- 
sary, and can afterwards leave when the der-in-chief 
considers it possible. 
The extensive protection accorded to the staff of hospital ships 
will be discussed in more detail later. 

6. Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field; 12 August 1949 (TIAS 
3362); and Convention for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces 
at Sea; 12 August 1949 (TIAS 3363). 








Geneva II. 

The majority of nations have ratified or have 
acceded to these conventions and are bound by 
them. Even those who are not parties may in 
a given conflict accept and apply their provi- 
sions and in this manner assure compliance be- 
tween them and the other parties to the conflict 
who have ratified them. Common Article 2 
paragraph 3 of all four conventions provides 
that 

Although one of the Powers in conflict may not be a 

party to the present Convention, the Powers who are 

parties thereto shall remain bound by it in their 

mutual relations. They shall furthermore be bound 

by the Convention in relation to the said Power, if the 

latter accepts and applies the provisions thereof. 
This is a major advance over some of the older 
conventions which contained the so-called “gen- 
eral participation clause”. This clause provided 
that the convention ceased to be obligatory on 
all parties to a conflict if only one party was not 
bound by the convention. This rendered previ- 
ous conventions useless in most of the major 
past wars. 

The provisions governing the status of medi- 
cal personnel are Articles 24 and 25 of Geneva I, 
which read as follows: 


ARTICLE 24 


Medical personnel exclusively engaged in the search 
for, or the collection, transport or treatment of the 
wounded or sick, or in the prevention of disease, staff 
exclusively engaged in the administration of medical 
units and establishments, as well as chaplains at- 
tached to the armed forces, shall be respected and 
protected in all circumstances. 


ARTICLE 25 


Members of the armed forces specially trained for 
employment, should the need arise, as hospital order- 
lies, nurses or auxiliary stretcher-bearers, in the 
search for or the collection, transport or treatment of 
the wounded and sick shall likewise be respected and 
protected if they are carrying out these duties at the 
time when they come into contact with the enemy or 
fall into his hands. 
The key phrase in Article 24 is “exclusively 
engaged”. The final record of the negotiations 
of the convention and the commentary sub- 
sequently published * make it clear that the list- 
ing in Article 24 is limitative and that medical 
personnel must be exclusively engaged in one or 
several of the enumerated functions, and no 
others, in order to be entitled to protection. 
This limitation is the price that the parties to 
the convention accepted in order to secure pro- 





7. I Pictet, (Director for General Affairs of the International Com- 
mittee of the Red Cross), Commentary on the Geneva Conven- 
tions Vol. I, 218 et seq. (1952). 


tection for their medical personnel. Included 
are, of course, all personnel directly connected 
with the care for the wounded and sick, such as 
doctors, nurses, orderlies, laboratory tech- 
nicians, chemists, and others. Additionally, 
the convention expressly recognizes that preven- 
tive medicine is part of medical wartime func- 
tions and that the medical corps cannot operate 
without a trained administrative staff. The 
listing in Article 24 is intended to be all-inclusive 
and permits no assignment of functions outside 
of those enumerated. Personnel engaged in 
the functions listed in Article 25 for only part 
of the time enjoy the same protection as the 
permanent medical staff while actually so en- 
gaged. In order to be protected as auxiliary 
medical personnel, these persons must have been 
trained for that purpose and be expected to 
engage in these functions from time to time. 
They must carry identity documents indicating 
their special training and the temporary char- 
acter of their duties. They must wear a special 
armband indicating that they are engaged in and 
carrying out these functions. The protection 
does not extend to front-line soldiers who help 
in carrying the wounded off the field of battle. 
To have immunity, even on the field of battle, a 
special and distinct category of personnel had 
to be formed,’ recognizable by a distinctive 
emblem. Therefore, regular combat forces who 
assist in the collection of the wounded and dead 
are not entitled to special protection. They 
would not be protected by the Convention or any 
legal obligation it imposes, but only by the good 
will of the enemy and whatever humanitarian 
considerations he might have. 

The provision in the U.S. Navy Regulations 
implementing the articles of the Geneva Con- 
vention discussed above is Article 1355 of U.S. 
Navy Regulations (1948). It states: 

No member of the Medical, Chaplain, Dental, Medical 

Service, Nurse, or Hospital Corps shall be detailed to 

perform duties contravening the provisions of the 

international agreements which pertain to the non- 

combatant status of such persons. 
This wording and reference to “noncombatant” 
status has been, probably more than anything 
else, the source of confusion leading to the fre- 
quent questions on permissible or nonpermis- 
sible duties for medical personnel. The cri- 
terion set up by the Conventions is not whether 
the duties are of a combatant or noncombatant 
nature, but whether they belong to the cate- 
gories enumerated in Article 24 quoted above. 
Medical and religious personnel are noncom- 
8. Id. at 223. 
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batants, but so are many other categories of 


persons, in and out of the armed forces. Non- 
combatants are, for instance, the entire civilian 
(population who do not belong to the armed 
forces. Noncombatants are also certain civil- 
ians connected with or following the armed 
forces, but not actually members, such as news- 
paper correspondents, supply contractors and 
welfare workers, e.g., Red Cross.2 Among non- 
combatant members of the armed forces them- 
selves are all those, aside from medical and re- 
ligious personnel, who carry out noncombatant 
functions, such as veterinary, graves, postal, 
supply, transport, legal, military government, 
and many other functions. They support the 
combatant or fighting troops, and should the 
need arise, they could be shifted to combatant 
duties without violating the obligations of any 
international convention. They are legitimate 
objects of attack and are exposed to all the risks 
of the war, just as are the fighting forces. 

Only medical and religious personnel are in 
a protected category. But this is not because 
they are noncombatants, but because they are 
“engaged exclusively” in the functions author- 
ized by the Geneva Conventions. It is this car- 
rying out of a limited group of functions which 
gives them protection, not merely that their 
functions are noncombatant in nature. The 
logical conclusion therefore is that if the pro- 
tection of medical and religious personnel is to 
be retained, they should not be assigned to any 
other duties, not even noncombatant ones, not 
directly connected with their medical or reli- 
gious functions. But this is not to imply that 
hospital corpsmen cannot be assigned to stand 
security or fire watch in hospitals or to stand 
medical watch as standby corpsmen at Shore 
Patrol headquarters. These are medical duties 
of an administrative nature and are functions 
included in those enumerated in Article 24 
Geneva I. 

What is this protection to which medical and 
religious personnel are entitled and why is it 
granted? 

The reasons for granting it are humanitarian. 
In order to provide proper care and treatment 
for the sick and wounded, that is, those who can 
no longer take part in the fighting, those trained 
and assigned to care for them must be as im- 
rune from attack as their charges themselves. 
The “respect” and “protection” accorded them 
by the Conventions, therefore, removes them 
from being lawful objects of attack. Neverthe- 
less, they accept the risk of death or injury as 


9. If captured, they are entitled to POW status, Article 4A(4) POW 
Convention (Geneva III). 
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the result of the war. The biggest difference, 
probably, between their status and that of the 
other members of the armed forces shows itself 
upon capture. They do not become prisoners 
of war. 

The Red Cross Convention of 1906 stated 
that such personnel 

will continue in the exercise of their functions, under 

the direction of the enemy, after they have fallen into 

his power (Art. 12). 

This Convention further provided that 

when their assistance is no longer indispensable they 

will be sent back to their army or country, within such 

period and by such route as may accord with military 
necessity. They will carry with them such effects, 
instruments, arms, and horses as are their private 

property. (Art. 12, par. 2) 

While they remain in his power, the enemy will secure 

to the personnel mentioned in Article 9 the same pay 

and allowances to which persons of the same grade in 

his own army areentitled. (Art.13) * 

The Red Cross Convention of 1929 did not 
provide for retention of medical personnel, but 
required their return as soon “as a way is open 
for their return and military exigencies per- 
mit.” +1 Otherwise the provision of the latter 
convention is similar to the one of 1906 with the 
proviso that while waiting for their return they 
should “be assigned preferably to the care of the 
wounded and sick of the belligerent to whose 
service they are attached.” 

Here again the experience gained in World 
War II led to several changes and much more 
detailed provisions. Also, a distinction is made 
between the privileges of medical personnel at- 
tached to land forces or war ships, and those 
serving on hospital ships. 

Article 28 of Geneva I sets forth the basic 
rights of medical personnel upon capture, and 
the rights of the detaining power.’ A compari- 
son between the Red Cross Convention of 1929 
10. A similar provision is contained in the last paragraph of Article 

7 of the 1899 Hague Convention and Article 10 of the 1907 Hague 


Convention quoted in note 5. 
11. Article 12. 


The persons described in Articles 9, 10, and 11 may not be 
detained after they have fallen into the power of the adversary. 





Unless there is an agreement to the contrary, they shall be 
sent back to the belligerent to whose service they are attached 


as soon as a way is open for their return and military exigen- 
cies permit. 


While waiting to be returned, they shall continue in the exer- 
cise of their functions under the direction of the adversary; 
they shall be assigned preferably to the care of the wounded 
and sick of the belligerent to whose service they are attached. 


At the time of their departure they may carry with them such 


effects, instruments, arms and means of transport as belong 
to them. 


12. Article 28, Geneva I. 
Personnel designated in Articles 24 and 26 who fall into the 
hands of the adverse Party, shall be retained only in so far 





and Geneva I shows that the latter is broader in 
the rights granted to medical personnel, but 
that they lost other rights. 

Both Conventions provide for the return of 
medical personnel as soon as militarily possible. 
But Geneva I permits the captor to retain as 
many of the medical and religious personnel as 
are necessary to take care of the health and 
spiritual needs of the prisoners of war. The 
number that may be retained depends on the 
number of prisoners. Under the 1929 Conven- 
tion, retention was permitted only by special 
agreement. 

Retained medical and religious personnel are 
not prisoners of war, but they must at least bene- 
fit by all the provisions of the Geneva Prisoners 
of War Convention (Geneva III). This shows 
that by not being prisoners of war, they may not 
be accorded lesser treatment than prisoners, but 
rather are entitled to preferred treatment. 

Responsibility for the medical and spiritual 
care of the prisoners remains with the Detain- 
ing Power and cannot be shifted to the retained 
personnel.** Retained personnel shall be re- 
lieved from time to time and arrangements for 


as the state of health, the spiritual needs, and the number of 
prisoners of war require. 





Personnel thus retained shall not be deemed to be prisoners 
of war. Nevertheless they shall at least benefit by all the 
provisions of the Geneva Convention relative to the Treatment 
of Prisoners of War of August 12, 1949. Within the framework 
of the military laws and regulations of the Detaining Power, 
and under the authority of its competent service, they shall 
continue to carry out, in accordance with their professional 
ethics, their medical and spiritual duties on behalf of pris- 
oners of war, preferably those of the armed forces to which 
they themselves belong. They shall further enjoy the following 
facilities for carrying out their medical or spiritual duties: 

(a) They shall be authorized to visit periodically the pris- 
oners of war in labor units or hospitals outside the camp. 
The Detaining Power shall put at their disposal the means of 
transport required. 

(b) In each camp the senior medical officer of the highest 
rank shall be responsible to the military authorities of the 
camp for the professional activity of the retained medical per- 
sonnel. For this purpose, from the outbreak of hostilities, 
the Parties to the conflict shall agree regarding the corre- 
sponding seniority of the ranks of their medical personnel, 
including those of the societies designated in Article 26. In 
all questions arising out of their duties, this medical officer, 
and the chaplains, shall have direct access to the military and 
medical authorities of the camp who shall grant them the 
facilities they may require for correspondence relating to these 
questions. 

(c) Although retained personnel in a camp shall be subject 
to its internal discipline, they shall not, however, be required 
to perform any work outside their medical or religious duties. 


During hostilities the Parties to the conflict shall make ar- 
rangements for relieving where possible retained personnel, 
and shall settle the procedure of such relief. 


None of the preceding provisions shall relieve the Detaining 
Power of the obligations imposed upon it with regard to the 
medical and spiritual welfare of the prisoners of war. 
A corresponding provision is contained in Article 33 of Geneva 
II. See also Article 35 Geneva III regarding the rights of 
chaplains. 
13. Article 28 Geneva I; Articles 33, 35, Geneva III. 
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their relief shall be made by the belligerents. 

Auxiliary medical personnel, as previously 
discussed, are entitled to the same respect and 
protection as regular medical personnel, while 
they are carrying out their special functions. 
Upon capture, however, they become prisoners 
of war, although they should, as far as possible, 
be employed on medical duties.* Under the 
1929 Convention they were exempt from pris- 
oner of war status, but now only permanent 
medical personnel are entitled to the preferential 
status. The reason for this reversal was that 
auxiliary medical personnel are primarily com- 
batant troops and only secondarily assigned to 
medical duties. If they were to receive the 
same treatment as permanent medical personnel 
and be entitled to repatriation, this would put the 
captor at a great disadvantage. Even though 
they become prisoners of war upon capture, 
their training in auxiliary medical work is not 
lost to their forces, since they should in so far as 
possible be employed on medical functions.*® 

Medical and religious personnel assigned to 
duty aboard warships who are captured at sea 
may also be retained to take care of the needs 
of the wounded and sick prisoners of war. Upon 
landing, they become subject to the same provi- 
sions as medical and religious personnel of the 
land forces. That is, they may be retained in 
prisoner of war camps as needed and shall be 
relieved and returned as soon as possible, sub- 
ject to special arrangements between bellig- 
erents.7® 

Medical and religious personnel and the crews 
of hospital ships are not subject to capture while 
they are in the service of the hospital ship, 
whether there are sick and wounded on board 
or not.7 The reason for this is that hospital 
ships themselves are immune from capture,'® 
and this immunity would become meaningless if 
crew and medical personnel on board could be 
taken prisoners, since without its crew and staff 
a hospital ship cannot function.” 

Medical personnel who are returned to their 
country or service must be allowed to take their 
14. Article 29 Geneva I. 

15. Ibid. See also Article 32 Geneva III: 
Prisoners of war who, though not attached to the medical 
service of their armed forces, are physicians, surgeons, dentists, 
nurses or medical orderlies, may be required by the Detaining 
Power to exercise their medical functions in the interest of 
prisoners of war dependent on the same Power. In that case 
they shall continue to be prisoners of war, but shall receive 
the same treatment as corresponding medical personnel re- 
tained by the Detaining Power. They shall be exempted from 
any other work under Article 49. 

16. Article 37 Geneva II. 

17. Article 36 Geneva II. 


18. Article 22 Geneva II. 
. II Pictet, supra note 7 at 203 et seg. (1960). 
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personal belongings, effects, valuables, and 


instruments with them.*° But they are no 
longer permitted, as under the 1929 Conven- 
tion, to take their means of transport with them. 

The protection and immunity discussed in the 
previous pages are necessarily contingent on 
strict compliance with the obligations of the 
Convention. Protection is lost through abuse. 
This was expressed in the older Conventions and 
carried over into the Conventions of 1949. 
Medical units and establishments and hospital 
ships become legitimate targets of attack if they 
are used to commit, “outside their humanitarian 
duties,” acts harmful to the enemy. Even here 
protection does not cease until due warning has 
been given, a reasonable time limit has been set, 
and until the warning has remained unheeded.** 

One question that seems to have caused con- 
siderable concern is whether the bearing and 
use of arms will deprive medical personnel and 
establishments of protection. And if the an- 
swer is no, do medical and religious personnel 
who belong to noncombatant services, have to 
carry arms if ordered to doso? Here again, as 
in the case of duty assignments, the problem 
has two sides, one of domestic and one of inter- 
national law. 

The 1864 Convention granted medical per- 
sonne] the status of “neutrals,” and Article 262 
of U.S. Navy Regulations (1900) which imple- 
mented this Convention expressly prohibited the 
bearing of arms by medical personnel. This, 
incidentally, is the only provision which con- 
tained such a prohibition. As early as 1906 it 
was recognized that in spite of explicit protec- 
tion granted by the Red Cross Convention, at- 
tacks on medical units unfortunately happen; 
thus their personnel should not be deprived of 
the means of defending themselves and the sick 
and wounded in their care. Article 8 of the 
Red Cross Convention of 1906 therefore stated 
that the bearing of arms and their use for de- 
fense do not constitute a violation of the Con- 
vention and therefore do not deprive medical 
units, establishments and personnel of their 
protection. This provision has remained virtu- 
ally unchanged. Article 22 of Geneva I states: 

The following conditions shall not be considered as 

depriving a medical unit or establishment of the 

protection granted by Article 19: 

(1) That the personnel of the unit or establishment 

are armed, and that they use the arms in their own 


defense, or in that of the wounded and sick in their 
charge. 





20. Article 30 Geneva I. 
21. Article 21 Geneva I and Article 34 Geneva II. 
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The corresponding Article of Geneva II (Art. 
35) reads: 


The following conditions shall not be considered as 
depriving hospital ships or sick bays of vessels of the 
protection due to them: 

(1) The fact that the crews of ships and sick bays 
are armed for the maintenance of order, for their own 
defense or that of the sick and wounded. 


The wording of these two articles shows that 
the Conventions neither prohibit nor permit 
the bearing of arms. This is left to the discre- 
tion of the Parties. Protection or loss of it does 
not depend on the bearing of arms as such, 
but on their use. As long as the arms are used 
only for self-defense and the defense of the 
wounded and sick, protection is retained. Use 
of arms for attack on the enemy is an “act 
harmful to the enemy” * and results in for- 
feiture of protection. It not only deprives the 
individual of his protection, it is also a misuse of 
the medical establishment, unit, or hospital ship 
and may deprive them of protection, endanger- 
ing all other medical personnel attached to them 
and the sick and wounded. 

Since international law as embodied in the 
Conventions does not provide an answer to 
whether the bearing of arms by medical and 
religious personnel is permitted or required, 
but only limits their use, we must turn to U.S. 
law and regulations to find the answer. Immu- 
nity from the bearing of arms by medical per- 
sonnel has on occasion been claimed on consti- 
tutional grounds, on grounds of conscientious 
objection, on grounds that it is contrary to the 
‘“noncombatant” status of medical and religious 
personnel, and on grounds that it violates the 
Geneva Conventions. The latter contention has 
been disposed of in the preceding discussion. 

The Constitution of the United States estab- 
lishes Freedom of Religion (First Amendment) 
and guarantees the right to bear arms (Second 
Amendment), but does not grant the right to 
refuse to bear arms for religious reasons. 
United States courts have held that immunity 
from military service and the bearing of arms 
arises solely “through Congressional grace in 
pursuance of a traditional American policy of 
deference to conscientious objection and Holy 
Calling.” ** Section 6(j) of the Universal Mili- 
tary Training and Service Act of 24 June 1948, 
as amended,** provides that conscientious ob- 

(Continued on page 54) 





22. Ibid. 


23. Rase v. United States, 129 F.2d 204, 210 (6th Cir. 1942) ; Roodenko 
v. United States, 147 F.2d 752 (10th Cir. 1944). 
24. 50 U.S.C. App. 456(j). 





A CAUSE FOR INJUNCTION 


COMMANDER WARD BOSTON, JR., USN* 


For those who are familiar with the numerous suits against the 
U.S. Government occasioned by operations of aircraft, with damages 
awarded for alleged taking of property due to low flights and noise 
and nuisance factors, Commander Boston presents the other side of 


the picture. 


His article deals with cases where the government, as 


plaintiff, sues for an injunction to prevent encroachment upon naval 
activities and conflicting uses of adjoining property when admin- 
istrative remedies fail to rectify a hazard to government interests. 


= CHIEF OF the Bureau of Naval Weap- 
ons in January, 1964, indicated concern because 
of the vulnerability of a large number of Naval 
Air Stations to the pressures generated by en- 
croachment of expanding residential communi- 
ties. Concomitant with communities objecting 
to jet aircraft noise and flight patterns, action 
was initiated in some instances to stop the ex- 
pansion of existing Naval Air Stations, and 
some successful attempts were made to move air 
activities to other locations. Such action con- 
stituted a threat to the more than three billion 
dollar investment in the Navy’s Aviation Shore 
Establishment. 

Underlying the concern evinced by the Chief 
of the Bureau of Naval Weapons are the many 
cases since World War II, involving both civil 
and military aircraft where damages have been 
awarded for the alleged taking or damaging of 
property due to low flights of aircraft and at- 
tendant noise and nuisance factors.” 

The National Aircraft Noise Abatement 
Council is actively engaged in assisting in the 
reconciliation of the many problems generated 
because of modern jet aircraft operations and 
noise. This national organization is an inde- 
pendent non-profit organization founded and 
supported by the Air Transport Association of 
America, the Aerospace Industries Association 
and the Airline Pilots Association. The objec- 
*Commander Boston was Legal Officer at U.S. Naval Air Station, 

Lemoore, California from February 1962 to July 1964. He is 
presently assigned to the Litigation and Claims Division of the 
Office of the Judge Advocate General. He received his A.B. and 
Law Degrees from the College of William & Mary. During World 
War II he was a fighter pilot on USS YORKTOWN with the 3rd and 
5th Fleets. Prior to returning to the Navy as a Law Specialist in 
1951, Commander Boston was in private practice in Virginia and 
a Special Agent with the Federal Bureau of-Investigation. He is a 
member of the Virginia Bar Association, American Bar Association, 
and the bars of the U.S. Court of Military Appeals and U.S. Su- 
preme Court. 
1. BUWEPS INST 11019.1 of 21 January 1964. 


2. For an excellent discussion of this subject, see Plattner, Jet Air- 
craft Noise, 15 JAG J. 87 (July 1961). 





tive and purpose of the organization is the de- 
velopment and coordination of an effective 
national aircraft noise abatement program. 
One service provided by the organization is the 
furnishing of publications and material which 
give excellent information and guidance relative 
to aircraft noise problems. One publication, 
“Legal Notes,” contains a summarization of 
judicial decisions from state and local trial 
courts, state appellate courts, U.S. District 
Courts, U.S. Court of Claims, U.S. Circuit 
Courts of Appeal and the U.S. Supreme Court. 
Through April, 1965, almost 200 cases had been 
compiled and synopsized by the organization’s 
General Counsel. An examination of these re- 
ported cases clearly depicts the vulnerability of 
the Naval Aviation Shore Establishment to the 
jet age noise problem, since, in such cases as 
United States v. Causby,? Highland Park Inc. v. 
United States,* and many others, damages were 
awarded against the Federal Government. The 
purpose and intent of this article is NOT to dis- 
cuss the basis and disposition of those cases in 
which the government has been involved in 
litigation as a defendant. Rather, it will deal 
with anomalous inverse situations which re- 
quired positive action on the part of the govern- 
ment, as the plaintiff filing a complaint for in- 
junction. The first of these was to insure the 
continued, unhindered, and safe operation of the 
Navy’s newest and largest master jet air station. 

Since 1946 and the premonitory Causby case, 
the Federal Government and its officials have 
had unequivocal notice that any federal aviation 
installation is subject to harassment and prob- 
able litigation if complainants in contiguous 
areas can establish that their property is de- 
preciated as a result of military air operations. 
Just prior to the Korean War, many West Coast 


3. 328 U.S. 256 (1946). 
4. 161 F. Supp. 597 (Ct. Cl. 1958). 
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aircraft industrial and military installation 
areas reflected a depressed economic com- 
plexion; however, from mid-summer 1950 there 
was such an upsurge of economic infusion be- 
cause of federal expenditures in support of the 
Korean War, that real estate appraisals doubled 
in value and the construction of new housing 
spearheaded toward available undeveloped land, 
which in many instances was adjacent to mili- 
tary air fields. This pattern continued so that 
Naval Air Stations, such as Miramar, which 
previously had been many miles from urban 
and suburban San Diego, by the late 1950’s were 
becoming enveloped by housing developments, 
industry, schools, theaters and even a major 
community hospital, some of which were in and 
under the station’s normal flight traffic patterns. 
Naval Air Stations such as Moffett Field had 
been for some time swallowed up by residential 
and industrial encroachment. Because of the 
rapid transition and development of heavy jet 
aircraft with attendant noise factors, the Navy 
Department recognized that it was imperative 
to obtain an isolated area in which to build a 
master jet air station which would be immune 
from encroachment as a jeopardy to its opera- 
tions. Accordingly, government representa- 
tives were commissioned to survey and recom- 
mend an appropriate site in which to build such 
afield. After months of study and deliberation, 
it was decided to locate the Navy’s largest mas- 
ter jet air station near Lemoore, California, in 
the San Joaquin Valley. 

In order to insure safe and continued opera- 
tions of the field without encroachment, normal 
and routine condemnation proceedings and pur- 
chase agreements or stipulations obtained over 
30,000 acres of land by fee simple ownership, 
avigation easements, drainage easements and 
agricultural leased areas. In addition there 
was a “gentlemen’s agreement” emergency in- 
terim ordinance enacted whereby the County 
Planning Commission and Board of Super- 
visors designated a “three mile agricultural 
green belt” around the peripheral limits of the 
station. The station, which represented an ex- 
penditure in excess of 100 million dollars and 
which was commissioned in July 1961, assured 
the naval aviators of the 28 tenant activities and 
squadrons homeported there the finest and most 
modern technological advances in aviation 
science. Notwithstanding this, shortly after 
commissioning the station and commencing full- 
time operations, complaints were received from 
operating commands that a hazard was develop- 
ing as the result of small civilian aircraft jeop- 
ardizing GCA and TACAN approaches. An 
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investigation of those and subsequent com- 
plaints disclosed that most of the civilian air- 
craft were en route to or from a small private 
airfield within the air station’s control zone. 
The field was owned by a professional crop dust- 
ing service and was located three and one-half 
miles from the approach end of the main landing 
runway of the Naval Air Station, Lemoore, 
which placed it directly under the VFR entry 
pattern and one and one-half miles from the 
centerline of the instrument approach course. 
Therefore, civilian aircraft making a normal 
entry and landing pattern at the civilian airfield 
were in conflict with the heavy traffic patterns 
at the Naval Air Station, including VFR en- 
tries, instrument approaches and mirror landing 
practices. 

An inquiry into the ownership status of the 
civilian airfield disclosed that it had been an 
Army Air Corps training field during World 
War II and was known as the Old Army Air 
Base; that during condemnation proceedings for 
Lemoore Naval Air Station, it had been acquired 
by the Federal Government, but since it was 
across the highway from the proposed boundary 
of the air station, it was not considered desir- 
able to retain it as government property. How- 
ever, since it had hangars and two cement 
runways 3,115 and 2,083 feet long 300 feet wide, 
in conflict with the new air station runways, 
it was clear that if it were used for civilian 
aircraft it would create a hazard to the Naval 
Air Station operations. Therefore, when it was 
determined not to retain it, Navy officials in- 
sisted that disposal be conditioned “subject to 
the restriction that limited its future use to non- 
aviation purposes.” Upon this condition the 
property was declared excess to the General 
Services Administration. During the forego- 
ing period the owner of the crop dusting service 
had been lessee of the Old Army Air Base and 
used it for his crop dusting aircraft. Upon 
being declared surplus Government land, the 
GSA negotiated with the crop dusting owner to 
swap the 1,430 acres comprising the Old Army 
Air Base, for 1,020 acres of land owned by the 
crop duster near a national park which the 
National Park Service desired. 

Although the quit-claim deed by which title 
passed to the owners contained the following 
restrictive covenant: 


grantees agree for themselves and their assigns, that 
the property transferred hereby shall not be used for 
the landing or taking off of aircraft 


the foresight of a clairvoyant was not needed to 
conclude that a commercial crop duster, who had 





been leasing the same field for many years dur- 
ing the construction of the new air station, 
would not be willing to cease and desist such 
usage upon becoming the lawful owner. Subse- 
quent events proved that the swap of land giving 
title to the crop duster was analogous to the 
days of the “Old West” when traders swapped 
guns and whiskey with Indians for animal skins. 
In spite of any understanding to the contrary, 
invariably someone got hurt as a result of that 
kind of barter. 

After the owners of the Old Army Air Base 
obtained title and had it recorded in the County 
Court House in December 1962, they continued 
to maintain commercial crop dusting operations 
from the field, notwithstanding the quit-claim 
deed provision for non-aviation purposes. 
Upon receiving more complaints from Naval Air 
Station operating squadrons against planes 
from the civilian airfield, including allegations 
of night flying without lights, the Commanding 
Officer, U.S. Naval Air Station, Lemoore, insti- 
tuted a surveillance of the field and attendant 
violations. Evidence was also obtained that the 
Old Army Air Base status had been reactivated 
and the official depiction of the then current sec- 
tional FAA aeronautical charts was “Private” 
which impliedly invited its use for general avia- 
tion purposes. Also, it was learned that the 
owner had requested the FAA for a wider scope 
of operations at this field. 

In view of the foregoing complaints and re- 
lated information, the command requested re- 
peatedly that official action of a remedial nature 
be taken against the owner of the civilian air 
field by the General Services Administration, 
Federal Aviation Agency or any appropriate 
government activity. Replies received indi- 
cated that the owner had denied the allegations 
against him and that under the circumstances 
there was insufficient evidence to support any 
charges on which to invoke administrative 
action. Thecommand was also advised that the 
FAA could not assist in the matter and the final 
advice received was that if the command could 
produce sufficient evidence to support the 
charges, then a court of competent jurisdiction 
was the proper forum to hear such complaints. 

Up to this time the Station Operations De- 
partment had been processing all complaints 
through the appropriate chain of command and 
the District Public Works Office had been fur- 
nishing background information regarding 
acquisition of the lands in question and status 
thereof. However, upon receiving the fore- 
going advice, the commanding officer requested 
that action be taken to abate the hazard to Naval 
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Air Station flight operations. A review of the 
file and official correspondence clearly indicated 
that all available administrative remedies had 
been exhausted so it was recommended that the 
Office of the Judge Advocate General be -con- 
tacted for permission to refer the matter to the 
U.S. Attorney’s Office in order that a complaint 
for injunction could be filed. This course of 
action was authorized. 

Copies of the NAS file and the GSA file with 
pertinent correspondence including a certified 
copy of the quit-claim deed, were forwarded to 
the U.S. Attorney for the Southern District of 
California and shortly thereafter a complaint 
for injunction was filed against the crop dusting 
service owners.’ Even though the record was 
replete with evidence to support violations of the 
quit-claim deed and conditions which created a 
hazard to Naval Air Station operations, the 
Federal Bureau of Investigation obtained addi- 
tional probative statements from independent 
civilian pilots who used the Old Army Air Base 
as an airport with the permission of the owners. 

After one continuance was granted at the 
request of defendant’s attorney, a preliminary 
hearing was held in the Federal District Court, 
Fresno, California. After a thorough briefing, 
including witnesses and documentary evidence, 
the head of the Lands Section presented a clear 
and convincing case in behalf of the govern- 
ment and the Federal Judge granted a tempo- 
rary injunction restraining the defendants from 
flight operations at their field pending the trial 
on the merits. 

The trial on the merits, for a permanent in- 
junction, was held eight weeks later and after 
the introduction of further evidence of the exist- 
ence of a hazardous condition, the defendants 
were permanently enjoined from flight opera- 
tions at the Old Army Air Base.* It is note- 
worthy that counsel for the defendants con- 
tended that the restrictive covenant relative to 
non-aviation use of the land could not be en- 
forced by the government and also that the 
government had lost any right to enforce such 
covenant in equity through laches, waiver, 
acquiescence and estoppel. The District Judge’s 
Memorandum and Order found: 

That defendants purchased the Old Army Air Base 

at Lemoore, California from plaintiff with knowledge 

that the deed contained a provision that the property 
was not to be used for the landing or taking off of 


5. U.S. v. George E. WILLETT, Delores E. WILLETT and Willett 
Flying Service Inc. a California Corp. No. 2461-ND, Civil U.S. 
Dist. Ct. Southern District of California, Northern Division, 
Complaint for Injunction dated 2 October 1963. 

6. U.S. Dist. Court, Southern Dist. of Calif. Northern Division, Mem- 
orandum and Order No. 2461 N.D. of U.S. District Judge M. D. 
CROCKER dated 2 April 1964. 
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aircraft. That defendants have been taking off and 
landing aircraft in violation of this restriction which 
is a grave hazard to naval aircraft and personnel 
in the area that constitutes an immediate threat of 
irreparable damage. That the government is not 
estopped to maintain this action and is not guilty of 
laches. 

That the restrictive covenant was not placed in the 
deed by mutual mistake or by fraud on the part of 
plaintiff as defendant’s offer to purchase the land in- 
cluded this restriction. 

That the restriction is not void, but is enforceable. 
Therefore it is ordered that the defendants, ... are 
enjoined from causing or permitting the landing or 
taking off of aircraft from the Old Army Air Base, 
Lemoore, California. 


After many weeks of preparation and three 
court appearances, the hazard to the 300,000 
flight operations per year at Naval Air Station, 
Lemoore, was ostensibly abated. However, not- 
withstanding the permanent injunction against 
use of Old Army Air Base for landing or taking 
off of aircraft, the owner candidly advised the 
local press that such action did not disrupt his 
business since he taxied his aircraft to a nearby 
farm, away from the Naval Air Station zone, in 
order to get air-borne. His procedure did not 
result in further complaints from operating 
squadrons, so with the Old Army Air Base 
“closed” and no civilian aircraft making ap- 
proaches, the hazards which previously existed 
were eliminated by judicial action since adminis- 
trative remedies proved fruitless. 

Another subject correlated to the injunction 
action, concerned the previously mentioned 
“gentlemen’s agreement” emergency interim 
ordinance adopted in 1957 to control land use by 
the county officials and which designated a 
“three mile agricultural green belt” around the 
station boundaries. This interim agreement 
was the subject of complaints by certain in- 
terests, including the owners of the Old Army 
Air Base, so that the County Planning Com- 
mission proposed and drafted a permanent zon- 
ing ordinance for the entire county. The com- 
manding officer of the air station and his legal 
officer discussed the Navy’s viewpoint with the 
Director of the Planning Commission and at- 
tended meetings at which the proposed zoning 
ordinance was debated. Even though there was 
opposition to restricting the area contiguous to 
the air station exclusively agricultural, the 
Planning Commission recommended that such 
area be so designated. After the proposed zon- 
ing ordinance had been before the general public 
for the required statutory period, the Board of 
Supervisors held open hearings where active 
opposition was still evident ; however, on 7 April 
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1964, the County Board of Supervisors adopted 
the proposed ordinance and what had been be- 
fore only an interim control measure was legally 
ordained a three mile non-commercial exclusive 
agricultural area, around the air station 
boundaries. 

But for government officials of strong convic- 
tion acting in conjunction with civilian officials 
who recognized the nuisance threat attendant 
with encroachment, a different perspective as to 
the “green belt”? most assuredly would have pre- 
vailed. Naval Air Station, Lemoore, would 
have then joined those other air stations which 
have felt the compromise of special interests 
who subvert proper zoning legislation and 
precipitate the ultimate peril of encroachment. 

Another noteworthy litigious matter, which 
required a complaint for injunction to be filed by 
the government in order to abate a nuisance and 
hazard to a naval installation, involved Corry 
Field at Pensacola, Florida.” 

In this case, the nuisance was described in the 
complaint as a large number of extremely high- 
powered floodlights used by defendant on his 
golf driving range, which lights were directed in 
a line down the main access street of the naval 
facility, creating a hazard to motorists using the 
naval facility street at night. Naval officials 
had discussed the hazard with the owner of the 
golf range on various occasions, but could not 
prevail upon him to alleviate or rectify the dan- 
gerous situation. Accordingly, upon request of 
the Judge Advocate General, the complaint was 
filed and a temporary restraining order was 
issued by the District Court enjoining defendant 
from use of the floodlights causing the hazard 
to Corry Field. On April 5, 1965, pursuant to 
a motion of the United States Attorney, the 
District Court lifted the restraining order and 
injunction against the defendant upon proof to 
the satisfaction of government officials that the 
subject lights had been repositioned so as to 
eliminate the prior dangerous hazard. 

The cases mentioned are but two of the 
many examples wherein judicial action was the 
only relief available after administrative 
remedies and other attempted procedures failed. 

At the time of writing this article, another 
action involving injunctive relief relative to 
government interests was being argued in the 
California State and Federal Courts. In Pauwlv. 
United States,’ the Supreme Court of the United 

(Continued on page 58) 





7. U.S. v. William BARKLEY D/B/A Pensacola Golf Club Driving 
Range, U.S. District Court, Northern District of Florida, Civil 
Action No. 1538, filed March 26, 1965. 

8. 371 U.S. 245 (1963). 
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WHAT IS THE APPELLATE RECORD? 
APPELLATE INFERENCES AND JUDICIAL NOTICE 


DR. BENJAMIN FELD* 


For what purposes and to what extent may an appellate tribunal 
consider matters outside the record of trial on appeal? Dr. Feld 
suggests that two areas in which this is done are those of appellate 
inferences and appellate judicial notice. In the latter area he sets 
forth examples of facts judicially noticed by the Court of Military 
Appeals and notes limitations on this device. He also points up the 
importance of the initiative of counsel in bringing these matters to 
the attention of the Court. 


i JUDGE ROBERT E. Quinn of the 
United States Court of Military Appeals has 
said that the “major obligation” of an appellate 
tribunal “is to see that justice is done.”+ In 
the discharge of its obligation, the appellate 
tribunal is usually concerned only with the 
evidence immediately apparent in the record 
presented for review. Most lawyers approach 
the appellate record with that limitation in 
mind. They are well aware of the right to refer 
to matters outside the appellate record in con- 
nection with a claim of lack of jurisdiction in 
the court below.2, However, much less known 
and understood by the profession are ways in 
which an appellate court can demarcate the rec- 
ord differently from the limits contemplated by 
counsel. Two means by which such supplemen- 
tation of the record is accomplished are consid- 
ered here. These are appellate inferences and 
judicial notice. 


APPELLATE INFERENCES 


At least on a second reading of the record, 
many lawyers feel reasonably certain they know 
all the facts, both favorable and unfavorable, 
which are essential to the position they hope 


*Doctor Feld is a Commissioner of the United States Court of Mili- 
tary Appeals and is Adjunct Professor of Law, Georgetown Uni- 
versity Law Center. He received the LL.B. and S.J.D. degrees 
from Brooklyn Law School and the Ph.D. degree from Georgetown 
University. Dr. Feld is the author of ““A Manual for Courts-Martial 
Practice and Appeal’ (Oceana, 1957) and numerous other legal 
articles. 

1. United States v. Burden, 2 USCMA 547, 553, 10 CMR 45, 51 
(1953). 

2. In the military criminal practice, mental responsibility or com- 
petency of the accused can be placed in issue at any stage of 
the proceedings including appellate review. United States v. 
Burns, 2 USCMA 400, 9 CMR 30 (1953); in two other special 
situations, a board of review may, at the request of the Judge 
Advocate General of its service, take cognizance of matters out- 
side the record: (1) clemency; and (2) where it would otherwise 
serve the interest of justice. Rule IX, F, Uniform Rules of 
Procedure for Proceedings in and Before Boards of Review. 





the appellate court will adopt. A mere reading 
of the record however, will only rarely provide 
a picture of the complete factual framework for 
appellate decision. A great deal of thinking 
about the record is also necessary; and a con- 
siderable part of that thinking should be di- 
rected to what can be called the appellate 
inferences. 

It is frequently said, usually in tones of com- 
plaint, that it is “hard to tell just what” the ap- 
pellate tribunal will do in a particular case. 
There is a great deal of truth in the statement, 
but not in the complaint. If it were easy to 
predict the appellate court decision, there would 
be no point whatever to the appeal, or opposing 
the appeal, as the case might be. Uncertainty 
exists in almost every appeal. A great deal of 
the uncertainty is due to the nature and extent 
of the inferences of fact that will be drawn by 
the appellate court. It is appellate counsel’s 
responsibility to try to anticipate those infer- 
ences. Since he is partisan, he may never suc- 
ceed in discerning the possible inferences the 
court might draw from the record, until the case 
is actually decided and he reads the opinion of 
the court. The appellate judge attempts to ap- 
proach the case before him with complete per- 
sonal detachment. Being human beings first, 
absolute personal detachment on the part of the 
judges, throughout the review of a particular 
case, is perhaps unattainable. Judge Paul W. 
Brosman of the United States Court of Military 
Appeals used to say that on introduction to a 
case he often had a “gut reaction.” Judge 
Jerome N. Frank, a member of the Court of Ap- 
peals for the Second Circuit when it included. 
such other eminent jurists as Judge Learned 
Hand and Judge Augustus Hand, once observed 
that if his associates were personally convinced 
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of the defendant’s guilt, they were not favorably 
inclined to a defense claim of prejudice in im- 
proper comments by the prosecuting attorney to 
the jury. However, to those familiar with their 
work and their integrity, the personal “gut re- 
action” of Judge Brosman and the personal con- 
viction of the guilt of defendants held by the 
Judges of the Court of Appeals for the Second 
Circuit never influenced the actual judicial de- 
cisions they were called upon to render.* 

Standing off to look at a case brings it into a 
different perspective. The judicial perspective 
may, and often does, result in a picture of the 
facts different from that visualized by counsel.® 
The difference in the factual viewpoint is espe- 
cially apparent in a case in which the appellate 
question is whether the evidence raises an issue 
as to which a special instruction is required to 
enable the triers of the facts to act knowledge- 
ably. Appellate judges frequently divide on that 
question. Analysis of the judicial viewpoints 
indicates that the difference is usually the result 
of different inferences from the same evidence.°® 
What does this mean to the appellate advocate? 

The appellate lawyer must try to transcend 
his partisanship. He must read the record with 
a lens in each frame of his spectacles. Al- 
though he represents only one party to the ap- 
peal, he cannot be one-sided in his reading. He 
must consider all the reasonable inferences that 
can be drawn from the matters in the record, 
and all alternative principles of law raised by 
them. Only then can he know, and be prepared 
on, the unwritten appellate inferences that are 
part of the record on review. 


APPELLATE JUDICIAL NOTICE 


Supplementation of the record on review may 
also be effected by judicial notice. The United 
States Court of Military Appeals decided its first 
case largely upon that basis.?. In that case, the 
accused was charged with desertion. The Gov- 
ernment’s proof consisted of only two items of 
evidence. One was an extract from the morn- 
ing reports of the accused’s organization in 
California which showed the inception of his 
unauthorized absence; the other was a stipula- 
tion to the effect that the accused had surren- 
dered to military control in the State of Ala- 
bama. There were three opinions in the case. 
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Two supported the conviction; each relied heav- 
ily upon judicial notice of matters which the 
Government did not mention at trial, and which 
did not appear as separately stated evidence in 
the record presented to the Court. 

Most lawyers are familiar with the practice 
at the trial level of inserting matter into the 
record by way of judicial notice, but many are 
unaware that an appellate court can take judi- 
cial notice of many matters, even though there 
is no certainty that the jury considered them in 
reaching its findings. In recent years, the 
United States Supreme Court has indicated some 
dissatisfaction with the taking of judicial notice 
by appellate courts. In Garner v. Louisiana,® 
it said: 

The respondent discusses at length the history of race 

relations and the high degree of racial segregation 

which exists throughout the South. Although there 
is no reference to such facts in the records, the re- 
spondent argues that the trial court took judicial 
notice of the general situation, as he may do under 

Louisiana law,2¢ and that it therefore became appar- 

ent to the court that the petitioners’ presence at the 

lunch counters might cause a disturbance which it 
was the duty of the police to prevent. There is noth- 

ing in the records to indicate that the trial judge did 

in fact take judicial notice of anything. To extend 

the doctrine of judicial notice to the length pressed 
by the respondent would require us to allow the pros- 
ecution to do through argument to this Court what 
it is required by due process to do at trial, and would 
be “to turn the doctrine into a pretext for dispensing 
with a trial.”” Ohio Bell Telephone Co. v. Public Util- 

ities Comm., 301 U.S. 292, 302, 57 S. Ct. 724, 729, 

81 L. Ed. 1093. Furthermore, unless an accused is 

informed at the trial of the facts of which the court 

is taking judicial notice, not only does he not know 
upon what evidence he is being convicted, but, in addi- 
tion, he is deprived of any opportunity to challenge 
the deductions drawn from such notice or to dispute 
the notoriety or truth of the facts allegedly relied 
upon. Moreover, there is no way by which an appel- 
late court may review the facts and law of a case and 
intelligently decide whether the findings of the lower 
court are supported by the evidence where that evi- 


dence is unknown. Such an assumption would be a 
denial of due precess. 


However, the rule is woven into the fabric of 
appellate review, and appellate counsel must 
give it serious consideration. 

Judicial notice on appeal has a double aspect 
in its effect on the evidence of record. It can, 
as in United States v. McCrary,* add to the evi- 
dence of record to support a conviction. It can 
also act oppositely to establish a defense claim. 
In United States v. Yarborough,” for example, 
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the accused was charged with misbehavior be- 
fore the enemy in that, through cowardice, he 
inflicted injury upon himself in order to avoid 
combat duty. The Court of Military Appeals 
noted that “it is common knowledge . . . that 
many persons in combat are extremely desirous 
of gaining a respite from that rigorous duty. 
Even the bravest man gets tired of fighting.” 
It went on to hold that the desire for a respite 
from combat duty did not equate to cowardice. 
Since there was no evidence of the fear alleged 
but the bare act of self-injury, the Court set 
aside the findings of guilty. 

Matters of geography are often judicially no- 
ticed. Such notice usually includes the location 
of a place, its distance from another place, and 
such qualities of the place as its general dimen- 
sions and socioeconomic composition. In the 
military, geography has broader implications. 
It can change the character of one’s service. 
The Court of Military Appeals has observed that 
it is “likely that . . . [it] would take judicial 
notice that all duty in a theater of operations, 
if not actually hazardous, would certainly in- 
volve important service.” 2+ In United States v. 
Merrow,'? the Court took notice that the Antarc- 
tic region was “almost inaccessible” and its 
climatic conditions were “extreme,” for the pur- 
pose of sustaining the sufficiency of the evidence 
to support a finding of guilty of desertion with 
the intent to shirk important service. 

Judicial notice is not limited to the evidence. 
It can also supply an essential fact omitted from 
the allegations of the formal charge. And, 
conversely, it can disclose a fatal defect in the 
Government’s pleading. In United States v. 
Bunch, the accused pleaded guilty to a specifi- 
cation alleging he violated a generalorder. The 
order was promulgated by the commanding offi- 
cer of the U.S.S. MARSHALL. The specifica- 
tion did not mention the type of vessel involved; 
nor did it indicate the rank of its commanding 
officer. The Court of Military Appeals held 
that the order allegedly violated was not a gen- 
eral order. Although not expressly articulated 
in its opinion, it is apparent that the Court took 
judicial notice of the classification of the ship 
and the rank of its commander. The Court 
pointed out that the Naval Supplement to the 
Manual for Courts-Martial, United States, 1951, 
limited the power to issue general orders to com- 
manders of units normally commanded by a flag 
or general officer; and it noted that the com- 
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mander of the U.S.S. MARSHALL did not have 
that rank. In earlier military cases it was 
held that judicial notice can supply an allegation 
that the offense charged occurred “in time of 
war” to make applicable a provision for in- 
creased punishment.'* 

As broad as judicial notice is in both civilian 
and military courts, two limitations exist. The 
first is concerned with the extent of the knowl- 
edge of fundamental legal principles that is pos- 
sessed by laymen charged with responsibility 
for determining the facts. Jurors—in courts- 
martial, the court members—are not presumed 
to know the law. Asa result, it is not likely an 
appellate court will take judicial notice that the 
jurors had such familiarity with the rules of law 
applicable to the case as to excuse a deficiency 
in the instructions on law that are given to them 
as the legal framework for their deliberation 
on the facts. A special situation, however, pre- 
vails in the military. The Court of Military 
Appeals has taken judicial notice that by train- 
ing and experience, all officers have some famil- 
iarity with military law.’ It has, however, 
consistently rejected contentions that this fami- 
liarity justifies an assumption that officers act- 
ing as court members have applied specific legal 
rules to the facts of the particular case.* The 
Court has refused to take judicial notice that 
officer members of a court-martial know that 
the accused is entitled to a presumption of in- 
nocence, and that the burden is on the Govern- 
ment to prove the accused’s guilt beyond a 
reasonable doubt.’® It refused to assume that 
officers know that unauthorized absence is a 
lesser included offense to a charge of desertion. 
In United States v. Burns,”° the Court held that 
the court members could not be presumed to 
know the complex legal rules on insanity, and 
how to apply them, without specific instructions 
thereon. Still, the Court’s notice of the general 
legal training of officers leaves the door open, 
in an appropriate case, to bring this factor into 
consideration when determining the actual con- 
tent of the record.*? 
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The second general limitation on appellate 
judicial notice deals with matter from other rec- 


ords of trial. Normally, an appellate court will 
not consider the record of trial in another case. 
As is true of many legal rules, this general rule 
has its qualification. The record of another 
case can be judicially noticed if it is then before 
the court, or had previously been before it. In 
other words, an appellate court can take judicial 
notice of other records in its own files. 

Matter presented in one case may be impor- 
tant in another. In United States v. Lovett,” 
judicial notice of the record of trial of another 
case disclosed that the defense counsel in the 
case on appeal had occupied such inconsistent 
positions as to make his loyalty to the accused 
questionable. This divided representation re- 
quired reversal of the accused’s conviction. 
Dickenson, one of the original twenty-one 
American prisoners of war who remained in 
North Korea after the great prisoner exchange 
but then returned to American control, relied 
upon judicial notice of other records, in an effort 
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to show that someone other than he reported a 
particular incident to the Chinese.** Although 
Dickenson lost the issue on the merits, his case 
points up the advantage and value of being alert 
to the doctrine as a means of adding to the facts 
in the record of trial. 

From what has been said, it is apparent that 
appellate counsel can, and should, play a part in 
incorporating matters into the factual frame- 
work of the record of trial that are not obvious 
from a mere reading of the appellate papers. 
So far as appellate inferences are concerned, the 
appellate court will itself be aware of the impact 
and the importance of these, without the inter- 
cession of counsel. However, it is less likely to 
take judicial notice of matters that may bear 
upon the case. Consequently, the initiative in 
directing attention to this possibility rests pri- 
marily upon counsel. Where the initiative rests 
is unimportant. What is important is that ap- 
pellate counsel be alert to the appellate infer- 
ences and to judicial notice in considering just 
what the record on review is. 
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STATUS OF PERSONNEL 

(Continued from page 46) 
jectors may be assigned to “noncombatant serv- 
ice as defined by the President,” or if they are 
found to be conscientiously opposed to participa- 
tion even in noncombatant service, they may be 
ordered to certain civilian work connected with 
national health, safety or interest. Executive 
Order 10028 of 14 January 1949 defines “non- 
combatant service” as 

(a) service in any unit of the armed forces which is 

unarmed at all times; 

(b) service in the medical department of any of the 
armed forces, wherever performed; or 
any other assignment the primary function of 
which does not require the use of arms in com- 
bat; provided that such other assignment is ac- 
ceptable to the individual concerned and does not 
require him to bear arms or to be trained in their 
use. 

Since sub-definition (b) makes no reference 
to the bearing of arms, it must be concluded 
that, although medical units are normally un- 
armed and do not bear arms “in combat,” never- 
theless, individual members of units may at 
times be armed for the protection of the 
wounded and sick and for self-defense. This 
does not alter their noncombatant status refer- 
red to in Article 1355 of U.S. Navy Regula- 
tions. For reasons of policy rather than strict 
interpretation of law, the Judge Advocate Gen- 
eral has always advised against the use of arms 
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by medical personnel for any but the limited 
purpose permitted by the Geneva Conventions. 
An example is the denial of the request of the 
Dental Corps for the use of ceremonial rifles by 
drill teams.” 

An even stricter view was expressed with re- 
gard to Chaplains, not because the Geneva Con- 
ventions prohibit their bearing arms, but 
because it would be incompatible with their 
religious functions and their spiritual duties.” 
They should be classed under sub-definition (a) 
of the President’s Executive Order as a “unit of 
the armed forces which is unarmed at all times.” 

In justifying such strict interpretation, it 
would be easy to extol the virtues of adherence 
to international commitments and to the spirit 
of their provisions. A look at the consequences 
of ignoring or violating these commitments 
might be more convincing. Reference has been 
made in the preceding discussions to “loss of 
protection.” An individual who acts outside 
those functions which secure his protection, be- 
comes a member of the fighting forces. He be- 
comes a lawful object of attack and a prisoner 
of war upon capture. Thus, the special serv- 
ices for which he was trained are lost to his 
armed forces. Ina war in which the rules are 
cast aside from the start by the lawless actions 

(Continued on page 59) 
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THOUGHTS ON JAG MANUAL 
INVESTIGATIONS UNDER NEW RULES 


COMMANDER GEORGE T. BOLAND, USN* 


Commander Boland examines the recent changes to the Manual of 
the Judge Advocate General as they affect the conduct and reporting 
of investigations. He lays particular stress upon the modifications 
in the requirements for reporting line of duty—conduct cases. He 
concludes by setting forth guidelines for fact-finders. 


l. AN EFFORT to cut down on paper work, 
the Judge Advocate General recently promul- 
gated Change Twelve to the JAG Manual which 
wrought several significant modifications in 
the methods to be used in reporting the results 
of investigations dealing with line of duty— 
conduct cases. Initially, it must be understood 
that these changes do not eliminate the neces- 
sity of conducting some sort of an investigation 
in every case of injury to a member of the naval 
service (other than by enemy action) resulting 
in physical disability to perform his duties for 
a period in excess of twenty-four hours, or 
where payment of disability benefits may be 
claimed. In every case the commanding officer 
or the officer in charge must know the facts 
surrounding an injury to a member before he 
can arrive at an informed determination as to 
line of duty and conduct opinions. Under the 
new rules this determination, when only tem- 
porary injuries are involved, may eliminate the 
submission of an investigative report. To aid 
in the interpretation of the new requirements 
and possibly to eliminate some misunderstand- 
ings, the following comments are offered. 

The first major change is contained in Chap- 
ter VII, which deals exclusively with the new 
Injury Report Form. The use of this form is 
limited. Section 0701 indicates that this 
method of reporting the results of an investiga- 
tion will only be used when: 

(a) the medical officer attending the injured member 
is of the opinion that his injuries may result in 
permanent disability, and 

(b) the commanding officer and the medical officer 
agree that they were incurred in the line of duty 
and were not the result of misconduct. 





*Commander Boland is presently Director of the Investigations Divi- 
sion in the Office of the Judge Advocate General. He received a B.S. 
degree from Fordham University in 1937 and graduated from St. 
John’s Law School in 1941. He is admitted to practice before the 
Supreme Court of the State of New York, the Federal District 
Court, Honolulu, Hawaii, the U.S. Customs Court, Court of Military 
Appeals and the United States Supreme Court. He is a member of 
the American Bar Association, the Federal Bar Association and the 
Judge Advocates Association. 


The method of completing the form is clearly 
set forth in Section 0704. The medical officer’s 
entries are made on page one and the command- 
ing officer completes page two before forward- 
ing to the Judge Advocate General via the officer 
having general court-martial jurisdiction over 
the injured member. The evidence gathered by 
the investigating officer, such as statements, 
photographs, police reports, and the like need 
no longer be attached to the Injury Report form, 
but they should be retained by the convening 
authority. 

Section 0702 describes the various types of 
cases in which the Injury Report should not be 
used. It should be obvious that if there is a 
possibility that a misconduct opinion may result, 
a regular investigative report as set forth in 
Section 1101b. should be used. It is also impor- 
tant to note that the regular investigative report 
form should be used in every case wherein there 
is the possibility of claims for or against the 
government or where a third party claim might 
arise in favor of the government for recovery of 
the costs of the member’s hospitalization. Most 
of the cases involving automobile accidents come 
under this latter heading. For example, a mem- 
ber was a passenger in an automobile accident 
and suffered serious injuries requiring a long 
period of hospitalization with possible perma- 
nent disability. The Injury Report should not be 
used even though the injury was sustained in the 
line of duty and was not due to member’s mis- 
conduct, as the government would have a pos- 
sible claim against the owner or driver of the 
automobile in which he was riding or against 
another owner or driver, if a second vehicle was 
involved, for the cost of the member’s hospitali- 
zation. The Litigation and Claims Division of 
the Office of the Judge Advocate General must 
have a full report along with the evidence col- 
lected by the investigating officer in order to 
prosecute the claims in favor of the government 
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or to make a determination of liability in cases 
where a claim has been filed against the govern- 
ment.? 

New Section 080la defines those cases in 
which an investigative report will be forwarded 


to the Judge Advocate General. 
contain the following provisions: 
(1) is merely a repetition of section 0701 and provides 
for the use of the Injury Report form in reporting 
the results of the investigation, involving partial- 
permanent or permanent disability. 
(2) provides for submission of the regular investiga- 
tive report in all cases where an injury may have 


been incurred due to misconduct and not in the 
line of duty. 


(3) provides for the regular investigative report 
where injury resulted from enemy action under 
circumstances which suggest that a finding of 
misconduct—not in line of duty may result. 

(4) provides for the regular investigative report in 
those instances set forth in section 0702, which are 
not mentioned above. 

Perhaps the most revolutionary change of 
them all is the elimination of the old Injury Re- 
port form in reporting the results of investiga- 
tions in cases wherein the member suffers tem- 
porary injury or disability in the line of duty and 
not due to misconduct. The great majority of 
these cases involves injuries sustained in train- 
ing exercises or sporting events, or while in per- 
formance of duties aboard ship or station. 

It may be well, at this point, to indicate that 
increased responsibility has been placed on the 
commanding officer or officer in charge under 
this new system. His determination made in 
cases coming under section 0801b(1) will not be 
subject to review by higher authority as was the 
case when Injury Reports were submitted. If 
the commanding officer has any doubt as to 
whether his decision is justified it is recom- 
mended that he submit a regular investigative 
report for review by higher authority. How- 
ever, instances such as this should seldom arise. 

Although the wording of section 0801b(1) 
indicates that the medical officer, after he ex- 
presses the opinion that there will be only tem- 
porary disability, makes a determination of not 
misconduct, which is concurred in by the com- 
manding officer; in actual practice, the proce- 
dure will be the other way around, as far as the 
line of duty—not misconduct opinion is con- 
cerned. The medical officer has only the word 
of his patient as to how the injury was incurred 
on which to base his opinion as to line of duty— 
conduct. The medical officer, too, is more con- 
cerned with treating the injury and restoring 
the man to health and duty than he is with the 
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question of misconduct or line of duty. Add to 
this the fact that his experience with such deter- 
minations is negligible as far as the rules set 
down by the Manual of the Judge Advocate Gen- 
eral are concerned. It follows therefore that 
the commanding officer or officer in charge will 
be the one who after some sort of investigation 
will express the opinion of “in line of duty and 
not misconduct” and the doctor will be the one 
who concurs. Therefore it is essential that the 
commanding officer inform the medical officer 
of his opinion as soon as possible giving him 
also the date, time, place, and a short descrip- 
tion of what occurred so that proper entries may 
be placed in the member’s health record. 

In order to discuss the provisions of section 
0801b(2) it is necessary to set forth the old sec- 
tion 0801 in part: 

* * * An investigation will be conducted and a report 

will be submitted in every case in which the circum- 

stances indicate that an individual intentionally in- 
jured or disabled himself; however, a determination 
as to line of duty and misconduct as subsequently 
described in this chapter is required only in those 
cases where the intentionally self-incurred disability 
results in inability to perform duty for a period in 
excess of twenty-four hours (as distinguished from 
the period of hospitalization for evaluation and ob- 

servation.) * * * 

The new section 0801 omitted this require- 
ment intentionally, in order to cut down on the 
paper work. Section 0801b(2) is now applica- 
ble to those cases in which the member inten- 
tionally injures himself by inflicting superficial 
wounds on his body or ingesting an overdose of 
some pills, which disables him for a period less 
than twenty-four hours, with the rest of his 
hospitalization merely for psychiatric evalua- 
tion and observation. Unfortunately there has 
been misunderstanding among those in the field 
due to the fact that 0801a(4) refers to investi- 
gative reports being required in all cases under 
0702. Section 0702(7) requires an investiga- 
tive report in all cases where there is any ques- 
tion of the mental responsibility or mental 
capacity of the injured party, making no ref- 
erence to the period of time disabled. This in- 
consistency with 0801b(2) was overlooked in 
preparing the new changes. Action has been 
initiated to amend 0702 (7) to the effect that its 
requirement stands except as modified by sec- 
tion 0801b(2) for cases where physical disa- 
bility is for a period of less than twenty-four 
hours. The Judge Advocate General has au- 
thorized me to state here that pending issuance 
of the formal change, this article may be used 
as authority for not submitting an investigative 





report in self-inflicted injury cases where the 
period of disability caused by the injury is less 
than twenty-four hours. If the disability in- 
curred was for a period in excess of twenty-four 
hours section 0702(7) will apply. 

In the new changes the words “commanding 
officer and officer in charge” are used exclusively 
in referring to those who make the line of duty— 
conduct determinations. However, it should be 
noted that under section 0207 the member’s com- 
mand may not be in a position to conduct the 
investigation and so requests a District Com- 
mandant or other facility to convene an investi- 
gation. In these cases the commanding officer 
would not be able to make a decision, or express 
an opinion of line of duty or conduct. 

For example, a member, whose ship is on the 
West Coast, while on leave in New York, is in- 
jured seriously, but only temporarily, in an auto- 
mobile accident and is moved to the nearest 
Naval Hospital. Upon request, the Comman- 
dant of the Third Naval District conducts the 
investigation. He determines that the member 
was a passenger in the automobile and the in- 
vestigation reveals no misconduct or possible 
claims for or against the government or Third 
Party Claim. The convening authority would 
send a report, containing the date, time and place 
of the accident with a brief description of the 
accident to the Naval Hospital, and since no re- 
port need be submitted, the medical officer at the 
hospital would make appropriate entries in the 
man’s health or medical record. 

In an effort to improve the quality of investi- 
gative reports, a brief word of advice is proffered 
to our investigating officers. When assigned 
such a job make up your mind to do a thorough 
and complete investigation. It is realized that 
in some cases you do not have much to work on, 
but in cases where there are witnesses do make 
an effort to obtain all the information you can. 
. In many cases under review the statements of 
the witnesses tell nothing because they were in- 
adequately questioned. Should you interview a 
witness, don’t ask him to tell you in a general 
way what he saw happen and let it go at that. 
Some statements contain a general statement of 
what the witness saw which reveals no pertinent 
facts. If there has been evidence of indulgence 
in alcohol by the party to the investigation find 
out from the witness how many drinks he saw 
the party take; what the party’s actions were 
after that and prior to the accident. All of us 
may express an opinion as to a man’s sobriety 
if we tell, along with the opinion, the facts upon 
which it was based, such as slurred speech, 
glassy eyes, staggering, and lack of coordination. 


The witness won’t tell you these things unless 
you ask about them. He does not know what 
information you are looking for. Sit down with 
the witness and question him carefully. When 
you are satisfied that you have obtained all the 
information you can get from him then write up 
his statement. Place yourself in the seat of a 
reviewing authority going over your report. 
The only way in which he can establish what 
actually occurred, in other words—the facts, is 
from the statements you have obtained from the 
witnesses. Nothing is so frustrating to a re- 
viewer after having read over a statement is to 
have several unanswered questions, the answers 
to which would remove all doubt as to what 
actually occurred. 

Don’t be afraid to ask questions. The fact 
that the man you are questioning happens to be 
a party does not mean that you cannot ask him 
pertinent questions once he voluntarily decides 
to give a statement. 

Once he decides to make a statement he is just 
like any other witness and should be questioned 
as such. In automobile accidents all the points 
you are interested in are contained in section 
0903 of the Manual. Question your witnesses 
along those lines. 

In events involving wounds suffered from fire- 
arms ask the witness or party what the victim 
was doing with the gun when it fired; how was 
he handling it; was he familiar with the safety 
features of the gun; what was his previous ex- 
perience with guns; exactly how was he holding 
it when it fired; was his finger near the trigger? 
To take a statement from the victim of such an 
event wherein he merely states that he was 
cleaning the gun and it went off is worthless for 
it tells you nothing. Guns do not go off by them- 
selves, so he must have done something which 
made itfire. Find out exactly what he did. The 
same principles apply in all other events or in- 
cidents you are called upon to investigate. 

It is realized that a large majority of our 
investigating officers are inexperienced but a 
little effort on their part in seeking out informa- 
tion pertinent to the case at hand will do won- 
ders and make the life of the reviewing officer 
that much easier. 

A word in reference to advising a party of his 
rights. Change 14 to the Manual of the Judge 
Advocate General under section 1101c sets forth 
a new form to be used when taking a statement 
from a party to the investigation. It will be 
noted that besides recording and acknowledging 
the fact that the party has been advised of his 
rights as set forth in section 0304, it also in- 
cludes the statement that if the party does not 
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exercise all or some of his rights it “shall be 
conclusively presumed” that he has waived those 


not exercised. It is suggested that the investi- 
gating officer, when preparing his report, men- 
tion in his preliminary statement the rights 
the party specifically waived. This information 
would aid reviewing authorities in obtaining a 
clear picture of what actually took place be- 
tween the party and the investigator. It should 
be noted that it is the policy of the Judge Advo- 
cate General not to render an adverse opinion 
in cases where there has not been strict com- 





pliance with sections 0304 and 0306 of the 
Manual. 

In accord with section 0306 the man must be 
advised that he does not have to sign a statement 
concerning his injuries if he does not wish to 
doso. The new form mentioned above includes 
the fact that this advice was administered. Ab- 
sent this fact the man’s statement may not be 
considered by the Judge Advocate General in 
his review of the case. This advice is provided 
for by statute and may not be waived by the 


~~ party. 





A CAUSE FOR INJUNCTION 

(Continued from page 50) 
States held that California’s “minimum milk 
price control” state law was unenforceable 
against the United States Government where it 
conflicted with the lawful Armed Services 
Procurement Regulations wherein milk was 
procured with appropriated funds through com- 
petitive bidding. Inasmuch as milk sold at 
Federal commissaries was purchased with ap- 
propriated funds, the minimum price law did not 
apply, so that the many low income enlisted men 
and their families benefited by being able to buy 
milk at a very reasonable cost. In April 1965, 
the Attorney General of the State of California 
resurrected the issues which had been resolved 
and considered to have been laid to rest in Paul v. 
United States. He filed complaints for injunc- 
tions against milk companies who had contracts 
with military installations to furnish milk at 
less than the minimum price law.? The thrust of 
the complaints was that unless an injunction 
was granted, irreparable injury would re- 
sult to the Director of Agriculture’s effort to 
enforce the Agricultural Code of California be- 
cause many milk distributors, in addition to the 
defendants, would be expected to submit below- 
cost bids for military milk contracts which 
would result in a multiplicity of suits to prevent 
the selling of milk at less than cost as defined 
by the Agriculture Code. By this procedure, 
the Attorney General adopted an indirect tech- 
nique to circumvent the holding in the Paul case 
so as to control the price of milk sold to govern- 
ment installations in California. Since the 
complaint was filed in the state court to restrain 
the milk distributor from sale and delivery, one 
large naval installation, which was the primary 
recipient of one defendant distributor, was un- 
aware that its “milk was going to be cut off” 
until the injunction in the companion case had 
been issued and reported by the local press. 


9. Charles Paul, Director of Agriculture, State of California v. 
Producers Dairy Com. Inc., Ist Doe, 2nd Doe No. 125854 Superior 
Court, Fresno, Calif. filed 7 April 1965. 
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Upon learning of the impending state court 
action against the distributor furnishing milk to 
the naval installation, the commanding officer 
became concerned that the result would be an 
increase in price of milk to his personnel so he 
made a direct appeal for assistance to the Litiga- 
tion and Claims Division, Office of the Judge 
Advocate General of the Navy. After a brief 
period of discussion. with other government 
agencies, the Department of Justice filed and ob- 
tained a temporary restraining order in the 
Federal District Court, Northern District of 
California, against the State of California to 
stay the state court injunction issued 
against distributors selling milk to military 
installations. 

Although it would be speculative to anticipate 
the outcome of this case, it is believed that the 
language of the Paul case is clear and certain 
that a state cannot control the United States 
Government in the exercise of its constitutional 
power to establish and maintain the Armed 
Forces and that the state’s minimum price law 
is unenforceable where it conflicts with the law- 
ful Armed Services Procurement Regulations 
serving the exercise of that constitutional 
power.*° 

The foregoing variety of cases clearly reflect 
that an injunction is often the only available 
course of action to protect the naval establish- 
ment and its personnel when administrative 
remedies fail to rectify a hazard or wrongful act 
to government interests. In such cases a cause 
for injunction exists. 


10. Subsequent to preparation of this article the Federal District 
Court granted the Motion of the United States for a preliminary 
injunction restraining the Director of Agriculture and the At- 
torney General of California from enforcing the provisions of the 
California Agriculture Code, and regulations thereunder, insofar 
as they prohibit the sale of milk to United States military installa- 
tions in California at less than “cost” as defined by the applicable 
statutes and regulations. As predicted by the author, the court 
held that the “Paul” rationale was still controlling since Con- 
gress had not changed the law. United States of America, Plain- 
tiff v. Charles Paul, Director of Agriculture, State of California 
and Thomas C. Lynch, Attorney General, State of California, De- 
fendants, United States District Court for the Northern District 
of California, Southern Division, Civil No. 43612, MEMORAN- 
DUM OF DECISION, July 14, 1965. 








STATUS OF PERSONNEL 

(Continued from page 54) 
of one belligerent, as in the attack on Pearl 
Harbor, strict adherence to treaty obligations 
cannot be expected from the other. In a war, 
however, where both sides strive to abide by the 
rules, an action such as that of Lt. Howell M. 
Forgy of the Chaplains Corps aboard U.S.S. 
NEW ORLEANS on December 7, 1941, im- 
mortalized by his words, “Praise the Lord and 
pass the ammunition,” would without doubt be 
heroic, but not legal. 

Members of the medical and religious service 
who engage in combat or commit other acts 
injurious to the enemy under the protection 
of their special duties and status, commit acts 
of treachery and are guilty of war crimes. If 
they commit “grave breaches,” their own 
country is under obligation to try them, or if it 
prefers, hand them over for trial to another 
Party in accordance with its own legislation, 
providing such Party has made out a prima facie 
case.2’? As to the effect of violation on the coun- 
tries themselves, a government which orders 
protected personnel to duties in contravention 
of the Convention endangers its application to 
other protected persons. In other words, the 
enemy may no longer feel himself bound by the 
provisions of the Conventions granting protec- 
tion to medical and religious personnel. No 
country is bound by provisions of a treaty in the 
27. Article 49 Geneva I and Article 50 Geneva II. 

The High Contracting Parties undertake to enact legislation 
necessary to provide effective penal sanctions for persons 
committing, or ordering to be committed, any of the grave 


breaches of the present Convention defined in the following 
Article. 





Each Contracting Party shall be under obligation to search 
for persons alleged to have committed, or to have ordered to 
be committed, such grave breaches, and shall bring such per- 
sons, regardless of their nationality, before its own courts. 
It may also, if it prefers, and in accordance with the provi- 
sions of its own legislation, hand such persons over for trial 
to another High Contracting Party concerned, provided such 
High Contracting Party has made out a prima facie case. 


Each High Contracting Party shall take such measures neces- 
sary for the suppression of all acts contrary to the provisions 
of the present Convention other than the grave breaches de- 
fined in the following Article. 


In all circumstances, the accused person shall benefit by safe- 
guards of proper trial and defense, which shall not be less 
favorable than those provided by Article 105 and those fol- 
lowing of the Geneva Convention relative to the Treatment of 
Prisoners of War of August 12, 1949. 
Article 50 Geneva I and Article 51 Geneva IT. 

Grave breaches to which the preceding Article relates shall be 
those involving any of the following acts, if committed against 
persons or property protected by the Convention: wilful killing, 
torture or inhuman treatment, including biological experi- 
ments, wilfully causing great suffering or injury to body or 
health, and extensive destruction and appropriation of prop- 
erty, not justified by military necessity and carried out un- 
lawfully and wantonly. 


face of flagrant violations by another party.”* 

The Conventions themselves contain provi- 
sions for penal sanctions in the event of viola- 
tions. All four Conventions contain a com- 
mon Article enumerating so-called “grave 
breaches.” 2° Since this discussion is concerned 
only with the duties and status of medical per- 
sonnel and possible forfeiture of protection, 
grave breaches and their consequences need not 
be covered. Important, however, is paragraph 3 
of Article 49 Geneva I and 50 Geneva II *° which 
puts the Parties to the Conventions under obli- 
gation to take all necessary measures to suppress 
acts (other than grave breaches) contrary to the 
provisions of the Convention. Such acts would 
for instance include the assignment of non- 
permissible functions to a hospital corpsman by 
his commanding officer. 

There remains one final point to be clarified. 
As stated at the beginning of this article, the 
Geneva Conventions belong to the law of war.*! 
Why then, we may ask, is compliance in time of 
peace necessary? We may argue that as long 
as their provisions are strictly observed when 
contact with an enemy is imminent, a command- 
ing officer should be free to utilize his men, 
including medical personnel, as his military mis- 
sion requires. This is not the place to discuss 
how under present world tension the boundary 
lines between war and peace have gradually 
become blurred. We need only look at Vietnam. 
In addition, the Conventions themselves are ex- 
plicit about their application. Common Article 
1 to all four Conventions provides: 

The High Contracting Parties undertake to respect 

and to ensure respect for the present Convention in 

all circumstances. (Italics added.) 
The drafters of the Convention wanted to make 
it plain that those provisions, which are appli- 
cable both in peace and in war, would be re- 
spected and carried out at alltimes.*? Article 2, 
also common to all four Conventions, makes 
application even clearer by stating: 

In addition to the provisions which shall be imple- 

mented in peacetime, the present Convention shall 

apply to all cases of declared war or of any other 
armed conflict which may arise between two or more 
of the High Contracting Parties, even if the state of 
war is not recognized by one of them. 
These provisions leave no doubt that the Parties 
undertook the obligation to comply at all times 
with the provisions of these humanitarian 
Conventions. 


28. I Oppenheim, International Law 947 (8th ed. 1955). 
29. See note 27. 

30. Ibid. 

31. I Pictet, supra note 7 at 351. 

32. Id. at 26. 





SEP-OCT-NOV 1965 


U.S. GOVERNMENT PRINTING OFFICE: 1968 








